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STATE OF FLORIDA, Plaintiff, vs. ERICKA LEIGH HILDRETH, Defendant. County Court, 18th Judicial Circuit in and for Brevard County. Case No. 05-2004-MM-050359. September 20, 2006. David E. Silverman, Judge. Counsel: Travis Kemp, Assistant State Attorney, Office of the State Attorney, Viera. Douglas Beam, for Defendant. 

ORDER DENYING MOTION FOR NEW TRIAL

This cause coming before this Court on September 7, 2006 for hearing on the Motion for New Trial and/or Motion for Judgment of Acquittal, hereafter referred to as the Motion for New Trial, and State of Florida having appeared by Assistant State Attorney and the defendant having appeared, in person and by counsel, upon due notice and the Court having reviewed the motion, other appropriate documents in the Court file and the trial proceedings and having considered the arguments and submissions of counsel, and the Court having been otherwise advised in the premises, 

The Court finds as a matter of fact and concludes as a matter of law, the following. 

The defendant was convicted of Driving Under the Influence following a jury trial and filed the Motion for New Trial which was heard and considered by the Court. The motion was divided into three basic parts: 1) The Alleged Discovery Violations; 2) The Prosecutor's Comments; and, 3) The Giglio Hearing. This Order will address each of those claims individually. 

The Alleged Discovery Violations

The Motion for New Trial complains that the Court, over defense objection, admitted into evidence intoxilyzer documents that were not disclosed in accordance with the applicable Florida Rules of Criminal Procedure.1 The defense also complains about the late disclosure of a videotape of the defendant at the police station. However, the Court does not find that relief should be granted on these claims. 

The Intoxilyzer Documents

There was a substantial dispute as to whether certain documents relating to the intoxilyzer were disclosed prior to trial. With respect to documents admitted at trial, the defense conceded, the intoxilyzer registration (St.Ex.6), the law enforcement agency inspection of the intoxilyzer preceding the test (St.Ex.5) and after the test (St.Ex.12). 

The defense contended that the permits for Officer Holstine as the breath test operator and inspector (St.Ex.7) (St.Ex.8) and a previous certificate for Officer Canela as inspector (Def.Ex.B) and the annual FDLE inspection report (St.Ex.9) had not been disclosed. However, the state denies that claim and asserts that the documents were disclosed and made available as part of the State Attorney's file as well as at the Indialantic Police Department. The Court accepts the representations of the Assistant State Attorney and, therefore, finds the documents to have been disclosed in compliance with the discovery obligations of the state. 

The State's answer discloses documents identified as “Intoxilyzer documents for Instrument Number 66-002743” and specifically identifies the “FDLE Department Inspection (Annual)” and the “FDLE Breath Test Operator Permit”. The answer specifically mentions two of the documents that the defense claims were not provided, 1) the breath test operator permit (St.Ex.7) and the report of the FDLE annual report (St.Ex.7). The answer identifies the “Location for Discovery,” the place where the items are available for inspection and copying asthe State Attorney's Office and “if other than at State Attorney's Office, see list of locations in paragraph 2 of this response.” The additional location indicated in paragraph 2 is “Indialantic Police Department” with the agency case number 043335 and that paragraph indicates the documents may be, “inspected, copied, tested and photographed” at that location. The answer further purports to authorize the defense to conduct discovery of the items at that location and requests written notice of any listed item not received. 

Prior to the trial the defense never sought to inspect the items at the Indialantic Police Department and never filed any written notice that intoxilyzer documents had not been received. If the defense did not receive the specific documents that are reflected on the answer, no explanation was offered as to why the defense did not inquire pretrial as to the whereabouts of those documents. And as those documents were specifically identified and available, it is apparent that the defense efforts to obtain them were ineffective. 

The defense contends that is not on notice of items or documents unless they appear in the State Attorney's file at the moment that they copied the discovery, even if they are listed on the State's answer. However, it is unreasonable to expect the prosecution to have all the tangible items seized by the government in connection with every alleged crime under prosecution stored and available at the Office of the State Attorney. Indeed, considerations regarding the chain-of-custody and the preservation of evidence tend to render inappropriate the maintenance of certain items of tangible evidence in the offices of the State Attorney.2 

Although, no discovery violation was found to have been committed, the Court nonetheless conducted a Richardson inquiry. “The purpose of a Richardson inquiry is to ferret out procedural, rather than substantive, prejudice.” Wilcox v. State, 367 So. 2d 1020, 1023 (Fla. 1979). Procedural prejudice involves additional or different preparation for or presentation at the trial -- doing or refraining from doing something based upon the disclosure. Despite repeated requests from the Court, the defense did not identify any particular act performed or omission made in reliance upon the absence of the disclosed material. Merely repeating that one is prejudiced does not make it so. 

The Court deemed any discovery violation with respect to prior inspection permit of Officer Canela to be entirely trivial, inadvertent and non-prejudicial. This was a certificate that was expired and had been superseded by a current one. The State did not rely upon the old certificate which was never offered or admitted into evidence. They did rely upon the new one, a copy of which the defense conceded was received. Contrary to the defense contention, the old certificate was neither inculpatory nor exculpatory, it was simply irrelevant. An expired certificate to inspect a breath testing device is about as material to the case as an expired fishing license -- neither of them indicate whether or not the holder is currently authorized to inspect the intoxilyzer. Continuance, as requested by the defense, to investigate the former validity of the expired certificate would have only generated needless delay. 

The Court deemed any discovery violation with respect to the remaining documents to be trivial, inadvertent and non-prejudicial as well, in part, because contrary to the assertions in the Motion for New Trial, the documents were not “critical” or essential to the admission into evidence of the breath test results. According to the Court in Richard Lee, Appellant, v. State of Florida, Appellee, 12 Fla. L. Weekly Supp. 194a, (Circuit Court, 6th Judicial Circuit (Appellate) in and for Pinellas County. September 29, 2004. James R. Case, Nancy Moate Ley and John A. Schaefer, Judges), the breath test results may be admitted into evidence upon a predicate consisting of oral testimony, without documentation. In that case the results were admitted based upon the breath test affidavit, together with testimony regarding the maintenance and operation of the instrument. Although the breath test affidavit was found to be improperly admitted, the Court found the testimony sufficient for the admission of the breath test. 

What the State is required to do was set forth in the case of State v. Donaldson, 579 So.2d 728 (Fla. 1991). The State must present evidence that the test was performed substantially in accordance with the methods and on a machine approved by the department, by a person trained and qualified to perform it. The State must also show that the machine has been calibrated, tested and inspected in accordance with the regulations.

. . . .

This Court agrees with the State's position -- the testimony of the officer who conducted the test demonstrated that the proper inspections were done on the intoxilyzer. The officer testified that he did the monthly maintenance on this intoxilyzer. He then testified that he sends his monthly maintenance test results to the department so that it can review his inspections to make sure he has done everything properly. He also testified that the department comes once a year to do its own inspections to make sure the intoxilyzer is properly maintained. The officer stated that he did the most recent monthly maintenance on the intoxilyzer and that it was working properly. This was sufficient to demonstrate that the maintenance required by the regulations was performed. The defendant was free to cross-examine the officer on this point. It is important to note that test results will be inadmissible only if the noncompliance with the regulations is of “crucial significance.” See Ridgeway v. State, 514 So.2d 418 (Fla. 1st DCA 1987). In the case at bar, the defendant did not establish that there was a legitimate question about the authenticity or scientific reliability of the test results. Therefore, the results were properly admitted into evidence.

The disputed documents were only corroborative of the testimony pertaining to the breath alcohol test. The defense was clearly on notice of the state's contentions concerning the inspection, maintenance and operation of the breath testing instrument. These contentions were established by the oral testimony of the officers who inspected, maintained and operated the instrument. The testimony regarding the qualifications of the personnel and the proper operation of the device was stronger than was placed before the Court in the Lee case. The defense was not procedurally prejudiced in preparing to challenge the breath test and did prepare to mount such a challenge. However, the evidence did not establish any genuine, legitimate question regarding the authorization of either Officer Holstine or Officer Canela to inspect or operate the instrument -- the testimony of each to the effect that he was so authorized was unequivocal and unrebutted.3 And despite the hypothetical horribles of mouth alcohol, extrapolation, potentially defective test solutions, etc., the actual evidence established substantial compliance indicating that the device was properly inspected and calibrated. 

The Videotape

The Court found that the State had committed a discovery violation in not having disclosed the police station videotape prior to tria1.4 The tape was produced by Detective Connor on the first day of testimony and the prosecution was unaware of its existence until the trial. The violation was not intentional and is more properly characterized as inadvertent. The Court found the violation, however, to be substantial and prejudicial. 

The videotape depicts the defendant in a cell at the police department following her DUI arrest. For the most part she is sitting in a posture of resignation or acquiescence, however, a portion of the tape depicts her apparently regurgitating into a toilet and another portion demonstrates that she was not regurgitating for 20 minutes prior to undergoing the breath test. Her vomiting is a graphic illustration of an act associated with the state of extreme intoxication about which the officer testified. Regurgitating in a DUI case is widely considered a circumstance adverse to the defendant. And her idleness for the 20 minute period tends to gut the argument that she may have regurgitated immediately before the test, bringing up alcohol from her stomach that might taint the result of the breath test. 

As a result of this finding, the Court took remedial measures including the following: 

1. The Court excluded the videotape from evidence, if offered by the State, unless invited to do so by defense counsel.

2. The Court prohibited the prosecution from making any reference to the tape in the presence of the jury or eliciting any such reference from any witness, unless reference is first made by the defense.

3. The Court granted the defense permission to take the deposition of Officer Holstine, the breath test operator, and directed that he be made available for that purpose.

4. The Court directed that Detective Connor, the State's first witness, return to the witness stand the following day, so that he could be cross-examined by defense counsel after the deposition was completed.

5. Despite the defense introducing the videotape, the Court granted the defense first and last closing argument, “the sandwich”.

The State abided by the Court's instructions to refrain from mentioning the police station videotape. The deposition of Officer Holstine was, in fact, taken over the evening recess. In the ensuing further cross-examination of Detective Connor, defense counsel's questions -- not the State's -- referred him to the excluded videotape. Full questioning on it was permitted and he was again recalled by the defense regarding the videotape or portions of it which the defense placed into evidence.5 

With respect to the discovery violation allegations, the Court concludes that: 

1. There was no discovery violation with respect to the intoxilyzer documents and the videotape, and alternatively,

2. If a discovery violation was committed, it did not result in procedural prejudicial to the defendant; and alternatively,

3. If the discovery violation was committed, any prejudice to the defendant was fully remedied by the Court's actions.

The defendant's substantial rights were not prejudiced by the Court's rulings on the discovery violation. 

The Prosecutor's Comments

The Motion for New Trial complains about two comments which are claimed to improperly comment on the defendant's right to remain silent or improperly purport to impose a burden of proof upon the defendant. However, the prosecutor's comments were invited by and constitute a reply to the defense argument that the State had improperly failed and refused to call exculpatory witnesses and had concealed or withheld evidence.6 

In determining whether a prosecutor's comment implicates a defendant's failure to testify, Florida courts have adopted the “fairly susceptible” test. David v. State, 369 So.2d 943 (Fla. 1979) held that, “any comment which is ‘fairly susceptible' of being interpreted by the jury asreferring to a criminal defendant's failure to testify,” constitutes error.7 

During closing argument, the prosecutor made a reference that the Court deemed to be fairly susceptible to being construed as a comment on the defendant's right to remain silent. 

Prosecutor: The case must be tried only on the evidence you have heard from the testimony of the witnesses and these instructions. So, to speculate on what so and so would have said or somebody else -- 

Defense Counsel: Objection, your honor.

The Court: Counsel, please come up.

(Prosecutor's closing argument, 11:33:19 on August 24, 2006)

The defendant did not testify in this case. The Court sustained the objection but ultimately denied the motion for mistrial. At the bench conference the prosecutor indicated that he was suggesting that the jury not speculate in accordance with the standard instruction and was referring to the passenger who did not testify. In response to the Court's correction or admonishment, the prosecutor acknowledged that he had “overstepped” the bounds. The Court promptly gave curative instructions to the jury. The Court instructed the jury to disregard the comment and further gave an instruction reiterating that the defendant had a right to remain silent, the defendant had no duty to prove her innocence and that no adverse inference should be made from the defendant not testifying. 

The prosecutor's assertion that he was referring to the passenger is reasonable in light of the reference by defense counsel that had the effect of highlighting the State's failure to call the passenger asa witness. During opening statement, the defense counsel referred to the passenger's prospective testimony. 

Defense Counsel: She [the defendant] did have a passenger with her. The State's listed that passenger as a witness. And I invite you to listen to what that passenger has to tell you at trial. Because that passenger was there the whole time -- 

Prosecutor: Objection, your honor.

The Court: Counsel, please come up.

(Defense opening statement, 11:15:15 on August 22, 2006) 

The State's opening statement did not indicate that the passenger would testify and at the bench conference the prosecutor stated that the State did not intend to call the passenger as a witness. In response to the Court's question whether the defense intended to call the passenger as a witness, defense counsel responded that he did not know whether he intended to do so. Although defense counsel's remarks were not stricken, absent a good faith basis to believe the passenger would be testifying, further speculation was not permitted as to what the passenger would testify to. The passenger was not called as a witness by either party. See, Haliburton v. State, 561 So.2d 248 (Fla. 1990) quoting State v. Michaels, 454 So.2d 560, 562 (Fla.1984) to the effect that, “[w]hen such witnesses are equally available to both parties, no inference should be drawn or comments made on the failure of either party to call the witness.” 

The other comment complained of in the Motion for New Trial arose during the redirect examination of Officer Holstine, the breath test operator. The prosecutor asked him this question. 

Prosecutor: Does defense counsel have the opportunity to go to the Indialantic police department to view any documents that are there if they request them?

Defense Counsel: Objection, your honor.

The Court: Counsel, come on up.

(State Redirect Examination of Officer Holstine, 14:39:10 on August 23, 2006) 

At the bench the prosecutor indicated that the State was seeking to rebut the inference raised by the defense questioning of Officer Holstine to the effect that the defense had been deprived of documents relating to the intoxilyzer or that those documents had been concealed. The Court sustained the defense objection and denied the motion for mistrial. The Court promptly gave curative instructions. The Court instructed the jury to disregard the prosecutor's comment and further instructed the jury that the State had the burden of proof and that the defendant had no burden to prove her innocence. 

Although the Court struck the prosecutor's question, it was arguably appropriate inquiry in light of the extensive questioning regarding absent intoxilyzer documents and the repeated reference to their omission to be introduced at trial. The defense specifically raised the issue of the availability to the State of intoxilyzer documents. Absent inquiry as to their wider availability, the State would be and was in this case effectively precluded from rebutting the suggestion that they were hiding the ball from the defense.8 Prior to the State's question, the defense questioned Officer Holstine, in part, regarding the missing documents as follows. 

Defense Counsel: Now officer, you know as part of your breath testing device that you have to comply with the requirement for alcohol reference solutions and sources, is that correct?

Officer Holstine: Specifically, the lot numbers?

Defense Counsel: Right.

Officer Holstine: Yes.

Defense Counsel: And aren't there are some forms that we've not seen here today that deal with that, is that right?

Officer Holstine: [Excerpt omitted]. . . Yes those aren't here.

Defense Counsel: Do you have those documents at the police department?

Officer Holstine: Yes, we do.

. . .

Defense Counsel: But we haven't seen those today, have we?

Officer Holstine: The lot numbers are on the forms, yes.

Defense Counsel: But have we seen the other forms?

Officer Holstine: No.

Defense Counsel: And they're at the police department?

Officer Holstine: Yes, they are.

. . .

Defense Counsel: Again we don't have those documents? You didn't bring them? State hasn't put them into evidence, right? You've not seen them today?

Officer Holstine: I've never seen them in evidence.

. . .

Defense Counsel: Is that kept in the ordinary course of business at Indialantic Police Department? That's available in your file there?

Officer Holstine: As we get them we file them away.

Defense Counsel: You file them away. You don't tear them up?

Officer Holstine: No.

Defense Counsel: Is that because they have evidentiary value?

Officer Holstine: They have the lot numbers so when we order new bottles our administrator knows what lots to order.

Defense Counsel:We don't have that information today, do we?

Officer Holstine: No, we don't.

(Defense Cross-Examination of Officer Holstine 14:31:35 on August 23, 2006) 

Rule 3.600(b), Florida Rules of Criminal Procedure, provides, in pertinent part, that the court shall grant a new trial if error is established, “providing substantial rights of the defendant were prejudiced thereby.” Any comment made by the prosecutor on the defendant's right to remain silent is subject to the harmless error analysis on appeal set forth in State v. Marshall, 476 So.2d 150 (Fla. 1985). See, State v. DiGuilio, 491 So.2d 1129 (Fla. 1986).9 In addition to being invited by the defense remarks, in determining whether the prosecutor's remarks resulted in prejudice to the defendant's substantial rights within the meaning of Rule 3.600(b), the Court considered, without limitation, the following factors. 

1. Identity of the Author 

The comments were made by the prosecutor, an advocate, subject to immediate correction and/or admonition, rather than by a witness under oath or by a judge conveying the authority of the Court.10 

2. Type of Silence 

The closing argument comments are alleged to refer only to the defendant not testifying, a circumstance contemplated by cautionary standard jury instructions, rather than pre-arrest or post-arrest silence. 

3. Form of the Comment 

Assuming the prosecutor's closing remarks implicated the defendant's right to remain silent, they did so only indirectly. In contrast to a direct or blunt reference, they comprised, at most, only an elliptical allusion to the defendant's right and any adverse effect was diminished accordingly.11 Similarly, the question to Officer Holstine was in the nature of an inquiry rather than an affirmative statement regarding silence or burden of proof. 

4. Manner of the Comment 

The tone and inflection of the prosecutor's question and his closing argument was not overly emotional or emphatic and the comments were not accompanied by any pointing or glaring at the defendant, any disingenuous facial expressions or other gestures that would amplify any adverse effect of the comments. 

5. Intentionality 

The principal purpose of the closing argument remarks did not appear to be emphasizing the defendant's silence to the jury. It was designed to encourage the jury not to speculate as to the possible testimony of the passenger whose absence was made a feature of the defense counsel's opening statement. Any adverse effect was the inadvertent result of awkward or inartful means of expressing an otherwise legitimate effort at rebuttal. The prosecutor described his closing remarks, either at the trial or during the hearing on the motion, as something in the nature of a mistake. 

6. Pattern of Prosecutorial Misconduct 

The comments were not part of any pattern of prosecutorial misconduct and were not associated with any systematic effort to introduce improper character evidence, shift the burden of proof, launch a personal attack against defense counsel or the defendant or calling for consideration of sympathy or other improper factor.12 

7. Curative Efforts 

The Court promptly sustained the objections and gave curative instructions which both directed the jury to disregard the prosecutor's comments and reiterated that the defendant had no duty to present evidence or prove anything, had a right to remain silent and that her silence should not be construed against her. The Court also corrected or admonished the prosecutor at the bench. Such instruction would mitigate any adverse effect of the complained of remarks.13 

8. Probative Evidence 

The probative evidence proving the defendant's guilt wasdirect, substantial and compelling. The uncontradicted testimony established that the defendant was drunk at the time she was pulled over by Detective Connor. The officers' testimony was not significantly impeached by any motive or bias, or by any inconsistent statement.14 Both officers convincingly testified to an excellent opportunity to observe the events and their testimony was corroborated by the videotapes and the results of the breath test.15 

Based on the foregoing, the Court concludes that: 

1. The prosecutor's questioning of Officer Holstine was not improper and was directly provoked and invited and constituted fair rebuttal to the repeated and extensive defense assertions regarding the concealed or missing breath testing documents; 

2. The prosecutor's comments in closing were directly provoked and invited by and constituted fair rebuttal to the defense counsel's comments about the absent witness in opening statement; and, 

3. If either of the prosecutor's comments were susceptible to being construed as a comment on silence or as shifting or imposing a burden of proof on the defendant, given the totality of the circumstances, they did not prejudice the substantial rights of the defendant. 

The Giglio Hearing

The Motion for New Trial complains that the Court erred in declining to conduct an evidentiary hearing on a Giglio claim. However, based on the evidence already before the Court, and having considered the argument of counsel, the grounds for further inquiry were not established and were, in fact, conclusively refuted and the Court's denial of a further evidentiary hearing was proper and did not constitute prejudicial error. 

In Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972), the United States Supreme Court extended Brady to claims where a key state witness gives false testimony that was material to the trial. The thrust of Giglio and its progeny has been to ensure that the jury knows, “the facts that might motivate a witness in giving testimony, and that the prosecutor not fraudulently conceal such facts from the jury.” Craig v. State, 685 So.2d 1224, 1226 (Fla.1996). (quoting Routly v. State, 590 So.2d 397, 400 (Fla.1991)). As set forth in Ponticelli v. State, 2006 WL 2505922 (Fla. 2006) in order to establish a Giglio claim, the defendant must establish, “that (1) the testimony given was false; (2) the prosecutor knew the testimony was false; and (3) the statement was material. Suggs v. State, 923 So.2d 419, 426 (Fla.2005).” 

The Court does not agree with the position of the defense to the effect that additional evidentiary hearing should be held whenever counsel expresses a subjective belief that the prosecution is advancing false testimony. That would permit the defense to initiate an inquiry into the prosecution's preparation whenever the defendant disagreed with testimony offered by the state. Commencement of such an investigation requires something more. For post-conviction cases holding that a Giglio hearing was not required to be held see, Buenoano v. State, 708 So.2d 941 (Fla. 1998) and Nixon v. State, 932 So.2d 1009 (Fla. 2006). See also, Robinson v. State, 707 So.2d 688 (Fla. 1998) denying Giglio claim due to ambiguity in the evidence. 

In proceeding with such a hearing, the Court would have to find, as a threshold matter, that prosecution testimony was false. Without such a finding, the Court does not reach the materiality of the testimony or the knowledge of the falsity by the prosecution. The Court considered the testimony before it and the Giglio argument by defense counsel to the effect that the testimony was false, however, the Court did not and does not find the disputed testimony was false. 

The particular testimony that the defense asserted as a basis for the Giglio claim was testimony regarding the observation of the defendant prior to the administration of the breath test. The Court had before it and considered the State's testimony on that point. That testimony, however, was credible, consistent with other testimony, corroborated and uncontradicted. Officer Conner and Officer Holstine both testified that the defendant was observed for 20 minutes after regurgitating and before the breath test was administered. Both testified that they arranged for one of them to be present when the other was outside, so that the defendant could be continuously observed. There was simply no falsehood upon which to predicate the defense request to interrogate the prosecutors regarding their knowledge and motivation in introducing testimony regarding the twenty minute observation period.16 

The defense contention that the police station videotape somehow supports her claim is meritless. Both officers testified that the police station video, which is clearly focused on the cell in which the defendant was located, does not depict officers who may also be at desks located outside camera range. Officers are seen on the video coming in and out of range as a substantial portion of the police station is clearly not depicted on the tape. If the fact that a videotape does not depict all the officers who were present at the scene is sufficient grounds for a Giglio hearing, one may be expected to be held in nearly every DUI case where a videotape is made. 

The defense seized upon a clarification made by Detective Connor regarding his observation of the defendant. Detective Connor testified on direct examination that he was primarily responsible for compliance with the 20 minute observation period and that he personally so observed her. As he explained on cross-examination and redirect examination, his observation of the defendant did not entail moment-to-moment eye contact with her for 20 minutes. He readily acknowledged being out of the room during a portion of the 20 minute period, but consistently maintained that during those periods Officer Holstine was present. Whether Officer Conner fulfilled his responsibility by being physically present, whether he delegated that responsibility or accomplished it through the assistance of Officer Holstine or whether he is deemed to have performed the observation because he is primarily responsible for its accomplishment, however it was fulfilled, may generate an arguable inconsistency or ambiguity depending on the definition of “observation” being utilized. 

Detective Connor did not indicate that he meant personal moment-to-moment eye contact with her for 20 minutes and his explanation on cross-examination and redirect furnished a fuller explanation. In a sense, every time a witness simplifies an event or a circumstance during a portion of their testimony and explains it more fully thereafter, they tend to generate a possible inconsistency.17 Under the defense thesis, such clarifications would always mandate an evidentiary Giglio hearing delving into the prosecution's knowledge and intent. Indeed, rather than perpetrating a deception on the Court, as contemplated by Giglio, the State's presentation clarified the observation of the defendant which was also depicted, to a substantial extent, on the videotape. The mere potential for an inconsistency or ambiguity in the testimony of a witness, where the topic was thoroughly explained on the record and before the jury is not a sufficient basis to conduct inquiry of the prosecution with a view of determining whether they suborned perjury. 

Moreover, the defendant was not prejudiced by the introduction of the disputed testimony. The observation period is designed to ensure that the defendant did not regurgitate for 20 minutes prior to the breath test, as required by the applicable administrative rules. Rule 11D-8.007(3), Fla. Admin. Code, provides that, “The breath test operator, agency inspector, arresting officer, or person designated by the permit holder shall reasonably ensure that the subject has not taken anything by mouth or has not regurgitated for at least twenty (20) minutes before administering the test.” However, the videotape itself depicts the defendant not regurgitating during that period. The purpose of the rule was fulfilled, by memorializing the absence of regurgitation or consumption by videotape. Her claim that she may have regurgitated is conclusively refuted by the videotape introduced by the defense and, in any event, continuous moment-to-moment observation is not required. See, Kaiser v. State, 609 So.2d 768 (Fla. 2d DCA 1992) and Gargone v. State, 503 So.2d 421, (3rd DCA 1987) for substantial compliance with the 20-minute rule. 

The Court declining to conduct a further evidentiary Giglio hearing did not constitute prejudicial error. 

With respect to the alternate request in the Motion for New Trial for a judgment of acquittal, the Court finds the evidence, under the applicable standard, sufficient to sustain the verdict. 

Therefore, it is hereby ORDERED and ADJUDGED that the said Motion for New Trial and/or Motion for Judgment of Acquittal is and the same shall be denied. 

__________________ 

1Contrary to paragraphs 3 and 4 of the Motion for New Trial, the Court denied admission into evidence of the breath test affidavit. The defense counsel conceded that issue during the hearing on the motion. 

2Moreover, on at least one occasion defense counsel claimed non-disclosure of a document that was shown to be in possession of the defense. The state pointed out that a copy of that document was attached to a motion in limine filed by the defendant. 

3Authority to inspect or to operate the instrument may be established by different means. There is an analogy, although not exact, to proof that a particular person is an attorney at law. The fact that the person is lawyer may be established by their testifying that he or she is licensed to practice law in the State of Florida. That may be corroborated by the person's Florida Bar card. It may be further corroborated by the cancelled checks indicating the payment of that person's Florida Bar dues and certificates indicating his completion of required continuing legal education courses. It may be further corroborated by the records of the Florida Bar, to the effect that a person with the same name and other identifiers was licensed and is in good standing. Further corroboration may come from certificates reflecting degrees conferred by the person's undergraduate and law schools, transcripts of grades, etc. Where the testimony establishes manifestly or indisputably that the person is an attorney, the introduction of additional documentary corroboration is not prejudicial. 

4Arguably, there was no discovery violation as the State's discovery answer indicates that the State has in its possession “videotape(s), including audio portion (original(s) available at arresting agency).” In the event that there was no such violation the Court's remedial actions would inure to the advantage of the defendant. 

5Despite having claimed prejudice from the discovery violation, the defense argued in closing that, 

“It's unusual because we had to put evidence in the case. Even though Ms. Hildreth did not testify, we put a videotape in the case that these two prosecutors didn't put in. We had to do it so you could see the evidence in this case. That was critical. State didn't put it in. We had to put it in.” (Defense counsel, closing argument 10:46:00 on August 24, 2006)

6The case of Fryer v. State, 693 So.2d 1046, 1048 (3rd DCA 1997) found the observations of the Supreme Court in United States v. Young, 470 U.S. 1, 11-13 (1985), to be particularly instructive: 

“The situation brought before the Court of Appeals was but one example of an all too common occurrence in criminal trials -- the defense counsel argues improperly, provoking the prosecutor to respond in kind, and the trial judge takes no corrective action. Clearly two improper arguments -- two apparent wrongs -- do not make for a right result. Nevertheless, a criminal conviction is not to be lightly overturned on the basis of a prosecutor's comments standing alone, for the statements or conduct must be viewed in context; only by so doing can it be determined whether the prosecutor's conduct affected the fairness of the trial. To help resolve this problem, courts have invoked what is sometimes called the “invited response” or “invited reply” rule . . . .

* * * 

[T]he Court must consider the probable effect the prosecutor's response would have on the jury's ability to judge the evidence fairly. In this context, defense counsel's conduct, as well as the nature of the prosecutor's response, is relevant.

* * * 

[T]he reviewing court must not only weigh the impact of the prosecutor's remarks, but must also take into account defense counsel's opening salvo. Thus the import of the evaluation has been that if the prosecutor's remarks were “invited,” and did no more than respond substantially in order to “right the scale,” such comments would not warrant reversing a conviction.”

7The “fairly susceptible” test was expansively devised to include a wide and unanticipated variety of comment, that might be excluded by any more narrow formulation. As stated in DiGuilio, comments on silence, 

“. . . Are lumped together in an amorphous mass where no distinction is drawn between the direct or the indirect, the advertent from the inadvertent, the emphasized from the casual, the clear from the ambiguous, and, most importantly, the harmful from the harmless.” DiGuilio, at 1136.

8Similarly, the defense referred to the horizontal gaze nystagmus test during opening statement and then objected to evidence pertaining to the test and the results and moved for mistrial when Detective Connor made an inadvertent reference to the test. Despite the defense having initiated the topic, and the potential for confusion by the jury having been given incomplete information about the test, the Court sustained the defense objection to reference to the HGN test by the State or its witnesses. 

9This court recognizes the different standards applied by the trial and appellate courts. The trial court considering the issue of a new trial asks a question along the lines of, “Was it error and was it prejudicial to the defendant's substantial rights?” 

10McClain v. State, 353 So.2d 1215, 1217 (3rd DCA 1977) (“In fact, the degree of prejudice to an accused from such a prohibited comment is greater when it is made by the judge than when made by the prosecutor, due to the great weight which jurors tend to give any such comment when made by the judge.”) See also, Andrews v. State, 443 So. 2d 78, 83 (Fla. 1983), holding that the following statement by the trial judge to be improper: 

“The Defense may or may not call witnesses. The Defense is not required to call any witnesses nor is the defendant required to take the stand.”

11The broad “fairly susceptible” test has been applied to cases where, “the prosecutor's remarks are subtle inferences that the defendant has the burden to come forward and testify in his own behalf.” Walker v. State, 701 So. 2d 1258, 1262-1263 (5th DCA 1997) (Antoon, J., dissenting). See also, Helton v. State, 424 So.2d 137 (1st DCA 1982) petition for review denied 433 So.2d 519, attributing comments to the obvious predictability of defendant not testifying for State and, thereby not requiring a new trial. 

12Cf. Ruiz v. State, 743 So.2d 1 (Fla. 1999) (“The present case follows on the heels of another misconduct case and is one of the worst examples we have encountered. The conduct of prosecutors Cox and Goudie was both egregious and inexcusable. The prosecutors crossed the line of zealous advocacy by a wide margin and compromised the integrity of the proceeding.”) 

13Compare, Jackson v. State, 421 So.2d 15, 16 (3rd DCA 1982) (“the prejudicial effect of these remarks might have been dissipated if, as required, the trial judge had emphatically rebuked the state attorney and affirmatively instructed the jury that the comments must be totally disregarded, Deas v. State, 119 Fla. 839, 161 So. 729, 731 (Fla. 1935)”). 

14The state's evidence depicted a young lady who was thoroughly intoxicated. Detective Connor testified he observed the defendant driving east on State Road 500 at about midnight on Saturday morning, October 16, 2004. She was traveling at an excessive speed and failed to maintain a single lane. She had a distinct odor of alcohol, her eyes were bloodshot and watery and her speech was slurred. The defendant was hiccupping and spitting. She was unsteady on her feet and admitted she had been drinking. She was unable to successfully perform standard field sobriety exercises. She was laughing during the exercises and appeared giddy and lacking in balance on the videotape. In the vehicle there was a cold bottle of beer and a drinking glass that appeared to contain tequila with limes, as well as anintoxicated passenger. The defendant was arrested and then passed out in the patrol car on the way to the police station. After arriving at the station she vomited, which delayed the administration of the breath test. The breath test results were .152 and .150. 

15See Anderson v. State, 711 So. 2d 230, 232-233 (Fla. 4th DCA 1998) holding police officer's comments on defendant's silence subject to a harmless error analysis. (“The combination of the fairly susceptible test and the harmless error rule is a happy union. It preserves the accused's constitutional right to a fair trial. . . At the same time, it preserves the public and state interest in finality of verdicts which are free of any harmful error.”) See also, Burns v. State, 699 So.2d 646 (Fla. 1997) (applying harmless error to failure to give right to remain silent instruction in death penalty phase). 

16At one point the defense indicated an intention to call the prosecutors as trial witnesses and question them under oath and, before doing so, “I need to know if they watched the tape with the officers, before they put that information on.” (Defense counsel, 10:04:30 on August 23, 2006) Despite the defense listing them as witnesses, neither prosecutor was called to testify. 

17Indeed, another arguable inconsistency was developed as to the definition of regurgitation and whether it involved hiccupping as well as vomiting. 

* * *

