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Landlord/Tenant Law -- Excerpts               


13 Fla. L. Weekly Supp. 388a
PATRICK JANDEBEUR, Plaintiff, vs. THERESA CAPOBIANCO, Defendant. County Court, 17th Judicial Circuit in and for Broward County. Case No. 06-20 COCE (53). January 11, 2006. Robert W. Lee, Judge. Counsel: William F. Cobb, Pompano Beach, for Plaintiff. Eric J. Goldman, Fort Lauderdale, for Defendant. 

ORDER DENYING DEFENDANT'S MOTION TO DISMISS;

and ORDER OF DEFAULT

THIS CAUSE came before the Court upon consideration of Defendant's Motion to Dismiss Plaintiff's Complaint Without Leave to Amend and to Demand Attorneys Fees, and the Court's having reviewed the Motions, the entire Court file, and the relevant legal authorities, and the Court's being sufficiently advised in the premises, the Court finds as follows: 

The Defendant has filed a response to this suit for Eviction which is pending before the Court. The response alleges in part that the Defendant is not required to deposit rent into the Court registry due a defective three-day notice. Additionally, the response: 

1. Does not alleged that the rent claimed to be due has been paid, or was tendered to the Plaintiff or Plaintiff's agent within three days after service of notice to pay rent; 

2. Does not reflect that the rent payment has been deposited with the Clerk of the Court; or 

3. Does not request a hearing to determine the amount of rent that should be required to be deposited into the court registry, or alternatively if requested, did not attach documentation in support of the motion. 

The Court holds that if the Defendant desires to defend the action based on an improper three-day notice, then she was required, at a minimum, to have tendered the undisputed rent into the court registry. The Defendant does not dispute that she has not paid the disputed rent to the Plaintiff, and yet the Defendant failed to tender this undisputed portion into the Court Registry. 

The Court specifically finds that the failure to tender the rent into the Court Registry operates as a waiver of the Defendant's right to raise a defective notice in defense of this action. See Cantor v. Wilson, 10 Fla. L. Weekly Supp. 1024, 1028-29 (Sarasota Cty. Ct. 2003). Under these circumstances, Florida Statute §83.60(2) (2005) provides that the landlord is entitled to an immediate default without further notice or hearing. Therefore, as for Defendant's Motions, they are all DENIED. In support of its ruling, this Court adopts the decisions and rationales of the following decisions, all of which are incorporated herein: 

The decision of the Ninth Judicial Circuit Court sitting in its appellate capacity in Barfield v. Busby, 11 Fla. L. Weekly Supp. 396 (9th Cir. Ct. 2004); the decision of the Eleventh Circuit Court sitting in its appellate capacity in Smalls v. Joseph, 11 Fla. L. Weekly Supp. 92 (11th Cir. Ct. 2003); Cantor v. Wilson, 10 Fla. L. Weekly Supp. 1024 (Sarasota Cty. Ct. 2003); Johnson v. Rodriguez, 11 Fla. L. Weekly Supp. 59 (Broward Cty. Ct. 2003); Grant v. Cunningham, 10 Fla. L. Weekly Supp. 1039 (Broward Cty. Ct. 2003), affirmed sub nom, Cunningham v. Grant, 12 Fla. L. Weekly Supp. 336 (17th Cir. Ct. 2004); Palm Manor Apts. v. Schneider, 10 Fla. L. Weekly Supp. 839 (Broward Cty. Ct. 2003), and the decision of the Honorable Ana I. Gardiner in South State Investment, LLC v. Century Rehab, Inc., Order on Defendant's Emergency Motion to Stay Eviction, Case No. 03-8645 COSO (62) (Broward Cty. Ct. 2004). 

This Court also notes that its decision herein is consistent with the opinion of the Honorable James C. Hauser as expressed in his treatise, 1 Florida Residential Landlord Tenant Manual 55-56 (D&S/Butterworth 1995). 

The rationale has more specifically been set out by this Court in Johnson, 11 Fla. L. Weekly Supp. at 59, pertinent portions of which the Court sets forth below: 

Florida Statute §83.60(2) provides in pertinent part, “In any action by the landlord for possession of a dwelling unit, if the tenant interposes any defense other than payment, the tenant shall pay into the registry of the court the accrued rent as alleged in the complaint or as determined by the court [. . .]. Failure of the tenant to pay the rent into the registry of the court [. . .] constitutes an absolute waiver of the tenant's defenses other than payment, and the landlord is entitled to an immediate default judgment for removal of the tenant with a writ of possession to issue without further notice or hearing thereon” (emphasis added).

Proponents of the argument that a defective 3-day notice should give rise to a dismissal without tender of rent put great weight on the portion of the above statute which uses the word “defense.” They argue that asserting a 3-day notice is defective is not a “defense,” but rather goes to whether the landlord is able to state a cause of action for eviction due to failure to comply with an “element” of the cause of action, i.e., termination of the tenancy. Indeed, the only way the tenant can get around the requirement to post unpaid rent is to assert something other than a defense. So, by claiming a defective 3-day notice is not a defense, the proponents argue that the obligation to deposit rent is not triggered. The Court rejects this argument for several reasons.

First, and most convincingly to the Court, the failure to state a cause of action, or failure to establish all elements of an action, is in fact a “defense” under Florida law. Florida Rule of Civil Procedure 1.140(b) so provides: “Every defense [. . .] shall be asserted in the responsive pleading, if one is required, but the following defenses may be made by motion at the option of the pleader: [. . .] (6) failure to state a cause of action [. . .]. A motion making any of these defenses shall be made before pleading if a further pleading is permitted. The grounds on which any of the enumerated defenses are based [. . .] shall be stated specifically and with particularity [. . .]. Any ground not stated shall be deemed waived [. . .]” (emphasis added).

Second, even if failure to state a cause of action were not a “defense,” failure of a condition precedent clearly is. Team Land Development, Inc. v. Anzac Contractors, Inc., 811 So.2d 698, 700 (Fla. 3d DCA 2002). The Fourth District Court of Appeal has ruled that “compliance with the statutory [3-day] notice is merely a condition precedent to an eviction.” Bell v. Kornblatt, 705 So.2d 113, 114 (Fla. 4th DCA 1998) (emphasis added). See also Investment & Income Realty, Inc. v. Bentley, 480 So.2d 219, 220 (Fla. 5th DCA 1998) (proper 3-day notice is condition precedent to eviction).

Third, the language of the statute itself is drafted with emphasis: “Failure of the tenant to pay the rent into the registry of the court [. . .] constitutes an absolute waiver of the tenant's defenses other than payment, and the landlord is entitled to an immediate default judgment for removal of the tenant with a writ of possession to issue without further notice or hearing thereon” (emphasis added). Fla. Stat. §83.60(2). The Legislature has provided that failure to post unpaid rent is not merely a waiver; it is an absolute waiver. The landlord is not merely entitled to a judgment; the landlord is entitled to an immediate judgment. The use of such strong language indicates to this Court that the Legislature was comprehensive in its intentions as to the effect of the statute.

Finally, the Court believes that the failure to hold otherwise would fly in the face of the clear language of the statute, as well as the Legislature's intent. [. . .] The legislative scheme was clearly put into place to prevent this type of situation -- someone raising claims against an eviction while rent remains unpaid. The Defendant is likely unable to demonstrate that the purported “defect” amounted to any prejudice to her at all. See State v. Laiser, 322 So.2d 490, 492 (Fla. 1975); Loehrke v. State, 722 So.2d 867, 870 (Fla. 5th DCA 1998); State v. Russo, 389 So.2d 213, 214 (Fla. 4th DCA 1980) (in absence of prejudice, substantial compliance with statutory requirements is generally sufficient).

This Court points out that the Bell case, cited above, specifically deals with residential evictions, as is at issue in the instant case. Moreover, since this Court issued its decision in Johnson, the Third District Court of Appeal has issued a decision which even more strongly supports the Court's rationale. Christopher Advertising Group, Inc. v. R & B Holding Company, Inc., 883 So.2d 867, 876 (Fla. 3d DCA 2004). This case dealt with an analogous statute which required a written notice as a statutory condition precedent. When the plaintiff filed the lawsuit prematurely, the appellate court noted that “[t]here was no showing that [the defendant] was prejudiced by the premature filing. Had the predecessor judge granted the motion to dismiss, the agency would have been entitled to re-plead immediately because the thirty days had expired. Dismissal in this situation appears to be needless wheel-spinning.” 

Further, on September 29, 2005, the Florida Supreme Court issued its revised opinion in Boca Burger, Inc. v. Forum, 912 So.2d 561, 568 (Fla. 2005) in which the court discussed the ability to raise an affirmative defense in a motion to dismiss. As a result, this Court sees no difference between raising an affirmative defense in a motion to dismiss or in a responsive pleading. Under the Landlord/Tenant Act, regardless of how presented to the court, the defendant must tender rent into the court registry in order to present the defense. 

Finally, while the Court acknowledges that the Honorable Patti Englander Henning has in the past reversed this Court on this issue, the Court notes that it has also been upheld on this identical issue by three other Circuit Judges, specifically the rulings of the Honorable Dorian Damoorgian (one decision); the Honorable Robert Carney (two decisions); and the Honorable Ana Gardiner (one decision). With the exception of Judge Gardiner's decision, these rulings are also recent Circuit Court Appellate Decisions, all three of which are just as binding on this Court as the decision of Judge Henning. See, e.g., Linda Williams v. Yuk Ngan Wong, Order and Opinion on Appeal, Case No. 04-3253(12) (17th Cir. Ct. Oct. 12, 2004); Cunningham v. Grant, 12 Fla. L. Weekly Supp. 336 (17th Cir. Ct. 2004), aff'd sub nom, 10 Fla. L. Weekly Supp. 1039 (Broward Cty. Ct. 2003). Because there is therefore no definitive controlling authority on this issue, this Court chooses to follow the rulings of Judges Damoorgian, Carney and Gardiner, particularly because their opinions are supported by the greater weight of authority throughout the entire State of Florida, not just Broward County. 

Accordingly, a default is hereby entered in favor of the Plaintiff with regard to possession only, and upon receipt of a proposed Final Judgment from the Plaintiff or Plaintiff's attorney, the Court will award possession of the premises to the Plaintiff. 

* * *

11 Fla. L. Weekly Supp. 157a
ANA ARDELEAN, Plaintiff, vs. JOE MENA, Defendant. County Court, 17th Judicial Circuit in and for Broward County. Case No. 03-16812 COWE (80). November 3, 2003. Steven G. Shutter, Judge. Counsel: Charles L. Simon, C.L. Simon, P.A., Lauderhill, for Defendant. 

ORDER GRANTING DEFENDANT'S MOTION TO

DISMISS PLAINTIFF'S COMPLAINT FOR TENANT

EVICTION WITHOUT LEAVE TO AMEND AND

GRANTING DEFENDANT'S MOTION FOR

JUDGEMENT ON THE PLEADINGS
THIS CAUSE, having come before the Court on Defendant's Motion to Dismiss Plaintiff's Complaint for Tenant Eviction Without Leave to Amend and Defendant's Motion for Judgment on the Pleadings and the Court having reviewed the pleadings and the exhibits attached thereto and otherwise being fully advised in the premises, the Court does hereby 

ORDER, ADJUDGE AND FIND as follows: 

1. Plaintiff's Complaint for Tenant Eviction and the exhibits attached thereto and incorporated therein SHOW on their face that Plaintiff has failed to terminate Defendant's rental agreement and had no legal right to commence an action for eviction under Section 83.59(1) of the Florida Statutes. Due to Plaintiff's failure to state a cause of action for tenant eviction, this Court lacks legal authority to grant Plaintiff any affirmative relief despite Defendant's failure to deposit rent into the Court Registry. Specifically: 

(a) Section 83.56(3) of the Florida Statutes provides if the landlord gives the required Three-Day Notice then “the landlord may terminate the rental agreement.” Section 83.59(1) provides “If the rental agreement is terminated and the tenant does not vacate the premises, the landlord may recover possession of the dwelling unit as provided in this section.” The legal termination of the rental agreement is a condition precedent to a landlord's right to commence an action for eviction. In this case, it is clear, that Plaintiff's Three-Day Notice is fatally defective on its face as it was given on October 1, 2002 and demands payment of $1,900.00 or possession on October 3, 2003, thereby giving Defendant only two (2) days to pay or vacate in violation of Section 83.56(3) of the Florida Statutes and thereby failing to terminate Defendant's rental agreement. 

(b) Even if Plaintiff's Three-Day Notice dated October 1, 2003 did not demand the October, 2003 rent, which was not in default on October 1st, Plaintiff prematurely and wrongfully filed this action on the third business day after giving the Three-Day Notice. Thursday, October 2, 2003 was day number one. Friday, October 3, 2003 was day number two. Saturday and Sunday October 4th & 5th are excluded as being a weekend. Monday, October 6, 2003 was a legal holiday, Yom Kippur, as defined by Section 83.56(3) as the clerks office was closed and Plaintiff wrongfully filed this action on Tuesday, October 7, 2003 which was only the third day. 

(c) Plaintiff's Three-Day Notice dated October 1, 2003 is also fatally defective as 83.56(3) requires the rent demanded to be in default at the time the Three-Day Notice is given. Section 83.56(3) provides, if the tenant fails to pay rent when due and the default continues. . . In this case, Plaintiff demanded both the September rent ($900.00), the October rent ($900.00) and late charges in the October 1, 2003 Three-Day Notice. Attached to Defendant's Motion to Dismiss was receipt #553393 dated August 8, 2003 from Plaintiff acknowledging Defendant paid $1,000.00 for the August rent and late charges. Thus, on October 1st the only rent that was in default was the September, 2003 rent and accordingly, Plaintiff's Three-Day Notice is fatally defective for demanding rent not yet in default. 

(d) Not only was Plaintiff required to give a Three-Day Notice rather than a Two-Day Notice under Section 83.56(3) prior to terminating Defendant's rental agreement but, paragraph 12 of the parties written lease provides “If tenant shall be in default in the payment of rent or additional rent, and such default shall continue three days after the giving of the written 3 day notice referred to in Section 83.56(3) Florida Statutes, Landlord may terminate the lease agreement and retake possession of the premises; thus, based on Plaintiff's own lease agreement, Plaintiff had no legal right to terminate Defendant's lease or file this eviction action. 

2. The obligation to post rent into the Court Registry under Section 83.60 of the Florida Statutes does not come into effect unless the Complaint with exhibits incorporated therein show on their face that Plaintiff has legally terminated Defendant's rental agreement and therefore has a cause of action under Section 83.59 of the Florida Statutes. 

3. In order for a landlord to maintain an action for tenant eviction for non-payment of rent, the landlord must first give a three-day notice that complies with the statutory requirements of Section 83.56(3) of the Florida Statutes, and second properly terminate a tenant's rental agreement prior to filing a complaint for eviction. If the landlord gives the statutorily required three-day notice, and properly terminates the rental agreement, prior to filing the eviction action, then if the tenant raises any defense other than payment, the tenant must post the rent into the Court Registry or the landlord is entitled to a default judgment pursuant to Section 83.60(2) of the Florida Statutes. Park Plaza Associates Ltd. vs. Glenn D. Paraday and Deborah A. Paraday, Case No. 99-05843 COWE (81) [6 Fla. L. Weekly Supp. 730c], decided by the Honorable Jane Fishman on August 20, 1999. 

4. Due to the fatally defective Three-Day Notice, and Plaintiff's failure to terminate the rental agreement, prior to filing the Complaint for tenant eviction, an essential element of Plaintiff's cause of action was missing, and there was no requirement for Defendant to pay rent into the Court Registry. 

5. A valid three-day notice that strictly complies with the statutory requirements of Section 83.56(3) of the Florida Statutes must be given to the tenant prior to the commencement/initiation of a tenant eviction lawsuit. Plaintiff may not give a new three-day notice and file an amended complaint in this action. Since less than all the requisite elements of the cause of action for tenant eviction were in existence when the Complaint was filed, the Trial Court must dismiss without leave to amend. Rolling Oaks Homeowner's Association vs. Dade County, 492 S.2d 686 (3d DCA 1986). The statutory right of an action for possession only accrues upon the termination of the tenancy. Investment and Income Realty Inc. vs. Bentley, 480 So. 2d 219, 220 (Fla. 5th DCA 1985). The dismissal of this action will be with prejudice and without leave to amend in that the notice being improper, the Plaintiffs did not have a valid cause of action on the facts existing at the time the action was commenced. Lee v. Graham, 1 FLW [Fla. L. Weekly] Supp. 493 (Sarasota Co. 1993); Orlando Sports Stadium, Inc. v. Sentinel Star Co., 316 So. 2d 607, 610 (Fla. 4th DCA 1975). A statutory cause of action cannot be commenced until the Plaintiff has complied with all conditions precedent. Ferry-Morse Seed Co. v. Hitchcock, 426 S.2d 958, 961 (Fla. 1983). 

6. As was stated in the Appellate decision in Broward County on September 24, 1999 by the Honorable Leonard L. Stafford in the case of Rihena Hodgson vs. Gurlet M. Jones, Appeal No. 99-5583 (02) [6 Fla. L. Weekly Supp. 758a], Section 83.59(1), Florida Statutes, clearly makes termination of a rental agreement a condition precedent to filing suit for possession. Since the rental agreement in this case was not terminated prior to suit because the Three-Day Notice was defective, “Appellee had no cause of action for eviction at the time of filing suit. Consequently, with no right to bring an action for eviction, no judgment could be entered in her favor.” “. . .the Court finds that such error is nonetheless reviewable on appeal.” “Finally, the defects in Appellee's Notice cannot be corrected on remand. Where an action requires statutory notice prior to suit and that notice is defective, the defects cannot be corrected in the same case.” 

7. The Court is not unmindful of the 4th District Court of Appeal's recent decision in Bell vs. Kornblatt, 23 Fla. L. Weekly D264 (Fla. 4th DCA January 21, 1998), which held that a court retains jurisdiction to adjudicate a case regardless of any lack of notice. This Court has based its decision on Plaintiff's defective Three-Day Notice, and failure to terminate Defendants' rental agreement, and thereby failing to state a cause of action upon which this Court could grant Plaintiff any affirmative relief. 

8. Defendant's Motions to Dismiss Plaintiff's Complaint without leave to amend and Motion for Judgment on the Pleadings are hereby granted. 

9. Defendant is the prevailing party in this action. 

10. Defendant's counsel, Charles L. Simon, is entitled to recover costs, including reasonable attorneys' fees of and from Plaintiff. 

11. The Court retains jurisdiction to award Defendant's counsel costs including reasonable attorneys' fees of and from Plaintiff. 

* * *

Frey v. Livecchi
852 So.2d 896
Fla.App. 4 Dist.,2003.

Despite occupant’s claims that they were in possession under a contract for sale, the trial court granted motion and entered a default judgment for eviction based upon occupants' failure to put money into court registry. The 4th DCA held that trial court could not require occupants to deposit rent into court registry in a tenant eviction action without first holding an evidentiary hearing.
Section 83.60(2), Florida Statutes, requires payment of rent into the registry of the court in residential landlord tenant disputes under Part II of Chapter 83. § 83.60, Fla. Stat. (1999). However, section 83.60 does not apply when the occupancy is under a contract for sale of a dwelling unit or the property of which it is a part. § 83.42(2), Fla. Stat. (1999). The Freys claim that this provision is inapplicable because they were not tenants under the statute. Rather, their claim is based *898 on their rights under a contract for sale. The resolution of this factual dispute would determine whether section 83.60 is applicable. Because such a determination would be dispositive, we hold that the trial court was required to conduct an evidentiary hearing before determining whether the Freys were required to pay money into the court registry.

See also, Grimm v. Huckabee, 891 So.2d 608 (Fla. App 1 Dist., 2005)
First Hanover v. Vazquez
848 So.2d 1188
Fla.App. 3 Dist.,2003
3rd DCA held that tenants' assertion of fraud counterclaim, regardless of its merits, did not preclude them from being required to pay rent into court registry while the action was pending.
In accordance with section 83.60, the landlord in this case was entitled to payment of rent either directly or into the court registry, and on the tenants' failure to do so, the landlord was entitled to a default and a writ of possession. This determination comes with the same caveat observed in K.D. Lewis Enterprises Corp. v. Smith, 445 So.2d 1032 (Fla. 5th DCA 1984), that the tenants' cause of action is not lost to them, rather they lose only their right to retain possession of the premises by their failure to pay the rent to the landlord or into the registry of the court.
Florida Bar Re Revisions to Simplified Forms
773 So.2d 1062
Fla.,1998.

Therefore, we approve the revised forms with the following substantive changes: (1) the addition of the phrase "observed by the clerk of the court" after "any legal holiday" in the Eviction Summons; (2) the retention in paragraph three of the Eviction Summons of the sentence stating "YOU MUST PAY THE CLERK THE RENT EACH TIME IT BECOMES DUE UNTIL THE LAWSUIT IS OVER"; (3) the addition of the phrase "bear interest at the legal rate pursuant to section 55.03, Florida Statutes" in the form for Final Judgment--Damages. 
Blanco v. Novoa
854 So.2d 672
Fla.App. 3 Dist.,2003.

Uncle who had purchased property with his own funds but took joint title with niece sued for eviction, and brought motion to require niece to post accrued rent into registry of the court.  3rd DCA held that niece was a mortgagee rather than tenant and thus did not have to post accrued rent.
The Quit Claim Deed, if genuine, would make them landlord and tenant. However, if it is a forgery, the two are joint tenants. To impose the obligation to pay rent into the registry of the court is to decide the validity of the Quit Claim Deed and provide the remedy before the case is properly adjudicated in court.
Under section 697.01, Florida Statutes (2003), "[a]ll conveyances, obligations conditioned or defeasible, bills of sale or other instruments of writing conveying or selling property ... for the purpose or with the intention of securing the payment of money ... shall be deemed and held mortgages ...." In deciding whether a conveyance should be declared a mortgage under the statute "depends on the particular facts, and as the statute provides, is a question of the parties' intent." Valk v. J.E.M. Distrib., 700 So.2d 416, 419 (Fla. 2d DCA 1997). "[E]quity will look at and take into consideration all the facts and circumstances surrounding the transaction and will decree an instrument to be a deed or mortgage according to the real intentions of the parties." Id. (alteration in original). The substance and not the form is what is critical. Here, the trial court erred by determining that the words "lease" and "rent" controlled when the parties clearly acted not as landlord and tenant, but rather as mortgagor and mortgagee. Thus, the remedy available to Novoa in this case is that of a foreclosure proceeding.
Anglia Jacs & Co., Inc. v. Dubin
830 So.2d 169
Fla.App. 4 Dist.,2002

Where the landlord sued to evict, the tenant sued to withhold rent and each party sued for breach of the lease and damages and declaratory relief 4th DCA  held landlord's claims were inextricably intertwined so that apportioning attorney's time among them was impossible, and thus landlord was entitled to full attorney's fee award.
The test to determine prevailing party for purpose of attorney's fee award is "whether the party succeed[ed] on any significant issue in litigation which achieves some of the benefit the parties sought in bringing suit." Munao, Munao, Munao and Munao v. Homeowners Ass'n of La Buona Vita Mobile Home Park, Inc., 740 So.2d 73, 78 (Fla. 4th DCA 1999)(quoting Hensley v. Eckerhart, 461 U.S. 424, 433, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983)). "When a party prevails on only a portion of the claims made in the litigation, the trial court must evaluate the relationship between the successful and unsuccessful claims and determine whether the investigation and prosecution of the successful claims can be separated from the unsuccessful claims." Country Manors Ass'n, Inc. v. Master Antenna Sys., Inc., 534 So.2d 1187, 1193 (Fla. 4th DCA 1988).

In other words, where the claims involve a "common core" of facts and are based on "related legal theories," a full fee may be awarded unless it can be shown that the attorneys spent a separate and distinct amount of time on counts as to which no attorney's fees were sought. Caplan v. 1616 E. Sunrise Motors, Inc., 522 So.2d 920, 922 (Fla. 3d DCA 1988)(reasoning that "time spent marshaling the facts of the sale, the condition of the car, repairs, damages, etc., likely would have been spent defending any one or all of the counts"); Regency Homes of Dade, Inc. v. McMillen, 689 So.2d 1204 (Fla. 3d DCA 1997)(plaintiffs who could not claim entitlement to fees arising on a contract claim were, nevertheless, entitled to the full award because they properly pled entitlement to another claim on which they prevailed).
MASM, Inc. v. Donald E. Delong

11 Fla. L. Weekly Supp. 50c
Palm Beach County Court
15th Judicial Circuit, October 15, 2003
Court held that where special circumstances rendered strict enforcement of commercial tenancy statute inequitable, Court may exercise discretion to require additional notice and post-pone eviction.
In response to the Plaintiff's argument concerning Section 83.04, Florida Statutes, the Defendant urges application of equitable considerations. In Henry v. D.S.M. Company, 352 So.2d 1230 (Fla. 4th DCA 1977), the Fourth District Court of Appeal held that “total reliance on Section 83.04 may not be justified in certain cases.” Citing Ledford v. Skinner, 328 So.2d 219 (Fla. 1st DCA 1976), the Fourth District Court of Appeal stated: “Equitable considerations can vary the application of [Section 83.04, Florida Statutes].”

