PRO-ART DENTAL LAB, INC., etc., Petitioner,
v.
V-STRATEGIC GROUP, LLC, etc., Respondent.
986 So.2d 1244, 33 Fla. L. Weekly S503, No. SC07-1397
Supreme Court of Florida, July 10, 2008.


Background: Commercial tenant filed petition for writ of certiorari, seeking review of decision of the Circuit Court, Seventeenth Judicial Circuit, Broward County, Dorian K. Damoorgian, J., affirming county court's entry of default judgment in favor of landlord in its suit for possession of leased premises. The District Court of Appeal, 959 So.2d 753, denied petition and certified conflict. Tenant filed application for review.



Holdings: The Supreme Court, Lewis, J., held that: 


(1) county court lacked subject matter jurisdiction over ejectment action; 


(2) county court's sua sponte judicial amendment of ejectment complaint to state a cause of action for tenant-removal did not vest county court with subject matter jurisdiction over action; 


(3) county court's sua sponte amendment of ejectment complaint to state a cause of action for tenant-removal violated tenant's right to procedural due process; and 


(4) rule providing that party may plead or otherwise defend at any time before default is entered applies to cases filed pursuant to statute governing summary procedure unless statute creating cause of action specifically states otherwise. 

LEWIS, J.

. . . .

A. Ejectment Subject-Matter Jurisdiction and Due Process

The first issue we must confront is whether the county court possessed subject-matter jurisdiction to even consider this ejectment action. We conclude that Florida's county courts lack subject-matter jurisdiction to entertain ejectment actions. Furthermore, we conclude that a county court may not-consistent with due process-vest itself with subject-matter jurisdiction by sua sponte judicially amending an ejectment complaint to state a cause of action under section 83.21, Florida Statutes (2006).


In Florida, commercial landlords possess three separate, yet somewhat overlapping, remedies for removing a tenant who holds over after the expiration of a lease. See generally Nicholas C. Glover, Florida Commercial Landlord Tenant Law §§ 4.03-.07 (2007 ed.). These remedies are: first, the historic common-law remedy of ejectment, which the Legislature codified in 1967, see ch. 67-254, § 21, Laws of Fla.; § 66.021, Fla. Stat. (2006); second, an unlawful-detainer action under section 82.04, Florida Statutes (2006); and finally, a tenant-removal action under section 83.21, Florida Statutes (2006). Suffice it to say that while these actions may certainly be similar in some respects, a number of their pleading requirements differ, as may the forum in which the plaintiff is required file the appropriate complaint.


For purposes of this decision, there are two relevant distinctions between these causes of action. First, ejectment actions are subject to the exclusive original jurisdiction of Florida's circuit courts, while county courts generally possess subject-matter jurisdiction in unlawful-detainer and tenant-removal actions (subject to their amount-in-controversy limit) FN8. . . Second, the summary procedure of section 51.011 applies during an unlawful-detainer or tenant-removal action but does not apply during an ejectment action.

Given the facts of this case, and assuming compliance with the amount-in-controversy requirement, V-Strategic could have filed either an ejectment action in circuit court, an unlawful-detainer action in county court, or a tenant-removal action in county court. . . Notwithstanding its apparent ability to file an unlawful-detainer or tenant-removal claim in county court, V-Strategic did not do so and, instead, specifically designated the claim and filed papers as a suit in “ejectment.” 
FN8 If, however, a damage claim was presented and the amount in controversy exceeded $15,000, the Broward County Circuit Court would have been the proper court in which to bring any of the three above-mentioned causes of action. See §§ 34.01(1)(c), 34.011, Fla. Stat. (2006).

As the drafter of its complaint, V-Strategic made the conscious decision to seek ejectment, along with a damages claim, in a county court despite the fact that ejectment actions are subject to the exclusive original jurisdiction of Florida's circuit courts. . . Having specifically and exclusively pled ejectment, V-Strategic and the county court lacked discretion to unilaterally amend the complaint during a hearing on a motion to dismiss in derogation of Pro-Art's substantive rights. 

“Florida law clearly holds that a trial court lacks jurisdiction to hear and to determine matters which are not the subject of proper pleading and notice,” and “[t]o allow a court to rule on a matter without proper pleadings and notice is violative of a party's due process rights.” Carroll & Assocs., P.A. v. Galindo, 864 So.2d 24, 28-29 (Fla. 3d DCA 2003) . . Pro-Art is thus correct that the county court lacked subject-matter jurisdiction to entertain the ejectment action that V-Strategic specifically sought through its “ejectment” summons and “ejectment” complaint. . . .V-Strategic simply sought that relief in the wrong court, applied an incorrect procedure (section 51.011, Florida Statutes (2006)), and failed to comply with the mandatory requirements for ejectment provided in sections 66.021 and 66.031, Florida Statutes (2006).   

In sum, V-Strategic's specific “ejectment” summons and specific “ejectment” complaint failed to provide Pro-Art with notice that it faced (1) a chapter 83 tenant-removal action and (2) an altered time period for that distinct, non-pled cause of action. The county court's sua sponte, oral amendment of the complaint during the hearing on Pro-Art's Motion to Dismiss for Lack of Subject-Matter Jurisdiction thus violated Pro-Art's right to procedural due process and its right to seek meaningful relief in the courts of this State. See art. I, §§ 9, 21, Fla. Const. 

Due to this improper, sua sponte amendment, Pro-Art faced a procedural mechanism which is foreign to ejectment actions (section 51.011, Florida Statutes (2006)) and, as a result, suffered an unwarranted default judgment when it was ready to defend against this action as pled in V-Strategic's ejectment complaint. . . . Therefore, Pro-Art is entitled to defend itself in this case on the merits, assuming that V-Strategic properly amends its complaint to state a cause of action in a court of this State that possesses each of the following: personal jurisdiction, subject-matter jurisdiction. . . . Thus far, this has not occurred in this case.


Accordingly, for two principle reasons, we quash the decision of the Fourth District Court of Appeal and direct that court to remand to the county court for further proceedings consistent with this opinion. First, the county court lacked subject-matter jurisdiction to consider an ejectment action. Second, that court did not possess the authority to sua sponte amend V-Strategic's complaint for the purpose of avoiding this jurisdictional defect without also granting Pro-Art the corresponding opportunity to submit a responsive pleading and defend on the merits.
B. Chapter 51 and the Rules of Civil Procedure

The procedures provided in chapter 51 and the Florida Commercial Landlord-Tenant Act (i.e., part I of chapter 83, Florida Statutes (2006)) are limited in their nature and scope. Therefore, it is not surprising that section 51.011-the only section in chapter 51-expressly states that the “[r]ules of [civil] procedure apply to this section except when this section or the statute or rule prescribing this section provides a different procedure.” (Emphasis supplied.) Hence, chapter 51 itself explicitly provides that the Rules of Civil Procedure apply unless section 51.011 or the statute creating the cause of action supply a contrary mode of procedure. See § 51.011, Fla. Stat. (2006). The statute that V-Strategic claims governs the entire ambit of chapter 51 summary proceedings is nothing more than a five-part statute that: (1) alters the general pleading-response period (five instead of twenty days); (2) offers only limited rights to discovery (only depositions are available as of right, other discovery is available by court order); (3) curtails the amount of time a party possesses to demand a jury trial (“not later than” five days “after the action comes to issue”); (4) establishes the time within which a party must file a motion for a new trial (five days post-verdict or post-judgment); and (5) establishes the time in which a party may appeal the verdict or judgment entered in the trial court (within thirty days therefrom). See § 51.011(1)-(5), Fla. Stat. (2006). Given this limited set of procedures, the Legislature provided that the Rules of Civil Procedure generally apply to chapter 51 proceedings. See § 51.011, Fla. Stat. (2006).


The allegations of V-Strategic's complaint taken “as true” should not have led to the issuance of a writ of possession and the ouster of Pro-Art from the Hallandale property. The correspondence V-Strategic attached to its complaint became a part of that pleading for all purposes, see Fla. R. Civ. P. 1.130(b); however, that same correspondence does not appear to constitute a valid lease-termination agreement. Restatement (Second) of Contracts §§ 26-27 (1981). 

A related issue also remains for the parties and the appropriate trial court that might consider this dispute: Did this supposed lease-termination “agreement” comply with the formalities of section 689.01, Florida Statutes (2006)? 

The plain text of Section 51.011(1) does not mandate the holding of the Fourth District in Pro-Art. The Legislature largely borrowed language from the Rules of Civil Procedure and simply altered the required time for responding to a pleading (five days instead of the normal ten or twenty afforded under rule 1.140(a)(1)-(3)). Moreover, the Legislature did not define with precision the divide, if any, that it envisioned between the defenses a party must assert in his or her answer as opposed to those that are generally permitted under the motion practice outlined in rule 1.140(b), (c), (e), and (f), many of which are likely permissible “procedural” motions within the language of Crocker. See 593 So.2d at 1100 (“Most likely, the defensive motions contemplated by the statute are those that raise procedural issues, such as a motion to quash, the example given in the statute.”).

At best, it is not clear that the Legislature intended to abrogate all motion practice in enacting section 51.011, given that motions are not “pleadings” FN11 and that the statute itself (1) does not explicitly provide a competing procedure, (2) states that the Rules of Civil Procedure “apply to this section except when this section or the statute or rule prescribing this section provides a different procedure,” and (3) mandates that “[a]ll defensive motions, including motions to quash, shall be heard by the court prior to trial.” (Emphasis supplied.) The phrase “including motions to quash” logically implies that motions to quash are included in addition to, not to the exclusion of, other permissible motions. . . . ( “[T]he term ‘including’ is not one of all-embracing definition, but connotes simply an illustrative application of the general principle.” (emphasis supplied)); see also Black's Law Dictionary 777-78 (8th ed.2004) (defining the generally illustrative participle “including”). These other motions are apparently permitted under section 51.011. It is doubtful that the Legislature would have incorporated the term “including,” if the language “motions to quash” was intended to be an exhaustive description of the motion practice permitted under section 51.011. See, e.g., Koile v. State, 934 So.2d 1226, 1231 (Fla.2006) (“[P]rovisions in a statute are not to be construed as superfluous if a reasonable construction exists that gives effect to all words and provisions.”
FN11
 In Green v. Sun Harbor Homeowners' Association, Inc., 730 So.2d 1261, 1263 (Fla.1998), this Court relied upon rule 1.100(a) in holding that while “[c]omplaints, answers, and counterclaims are pleadings,” a “motion to dismiss is not.” (Emphasis supplied.) Thus, section 51.011's provision that “[n]o other pleadings are permitted,” which is nearly the same language as that present in rule 1.100(a) (“No other pleadings shall be allowed”), does not address the motion-practice issue. (Emphasis supplied.)

It is also not clear that a form of motion practice during chapter 51 proceedings would undermine this summary procedure. Cf. Dade Realty Corp. v. Schoenthal, 149 Fla. 674, 6 So.2d 845, 846 (1942) (“Landlord and tenant or distress proceedings as provided by [predecessor statutes], are summary in nature and were provided for the purpose of giving a landlord speedy relief where (1) the tenant defaults in payment of rent under his contract, or (2) where he stays on and refuses to vacate the premises after the expiration of his rental contract.”). The current Rules of Civil Procedure already prevent a dilatory string of motions by requiring that a party present all defensive motions other than *1258 motions for judgment on the pleadings, motions to dismiss for failure to state a cause of action or legal defense, motions to dismiss for failure to join an indispensable party, and motions to dismiss for lack of subject-matter jurisdiction in a single package either as a pretrial motion or in a responsive pleading. See Fla. R. Civ. P. 1.140(h).

The plain text of section 51.011 does not provide for instantaneous defaults in the event a party has filed a defensive motion and thereafter an untimely responsive pleading. The Legislature merely borrowed similar language from a portion of rule 1.140(a)(1) and substituted “5 days” for “20 days.” Compare Fla. R. Civ. P. 1.140(a)(1) (“[a] defendant shall serve an answer within 20 days after service of original process and the initial pleading on the defendant” (emphasis supplied)), with § 51.011(1) (a defendant's answer “shall be filed within 5 days after service of process” (emphasis supplied)). Section 51.011 must be read in conjunction with the Rules of Civil Procedure and the statute creating the cause of action. See § 51.011, Fla. Stat. (2006).

While the Legislature did not provide for instantaneous defaults in enacting section 51.011, it did provide for a solitary instance of instantaneous default under the Commercial Landlord-Tenant Act. Specifically, the Legislature has directed that the

[f]ailure of the tenant to pay ... rent into the court registry pursuant to court order shall be deemed an absolute waiver of the tenant's defenses. In such case, the landlord is entitled to an immediate default for possession without further notice or hearing thereon.
§ 83.232(5), Fla. Stat. (2006) (emphasis supplied). 

This appears to be the substance of the reasoning that the Fourth District attempted to apply to untimely answers in Pro-Art. See 959 So.2d at 756 (“By not filing its answer within five days of being served, the tenant in the instant case waived its additional defenses.”). However, this statute is explicitly restricted to the failure to pay rent. Where the Legislature has explicitly provided for an instantaneous default with regard to the nonpayment of rent during the pendency of the commercial tenant-removal action, but has not so provided with regard to the filing of an untimely motion or pleading before the entry of default, the Court should presume that this omission was intentional. “Under the canon of statutory construction expressio unius est exclusio alterius, the mention of one thing implies the exclusion of another.” State v. Hearns, 961 So.2d 211, 219 (Fla.2007) (explaining the interpretive significance of the Legislature's listing of only two types of “battery” under section 776.08, Florida Statutes (2006). Had the Legislature intended for a commercial tenant who is current on his or her rental obligation, and who has belatedly filed a responsive pleading or defensive motion, to suffer an instantaneous default, it would have explicitly provided for such a severe sanction. Section 51.011 simply does not contain any language providing for instantaneous defaults. Any alteration thereof should not be by judicial decision.


Neither section 51.011, part I of chapter 83, nor the Rules of Civil Procedure explicitly state that rule 1.500(c) does not apply to section 83.21 tenant-removal actions; therefore, this rule should apply in this context. See § 51.011, Fla. Stat. (2006); Fla. R. Civ. P. 1.010 ed. cmt. (“By being applicable to all suits of a civil nature, the civil rules cover not only law and equity, tort and contract, but also special statutory proceedings and proceedings under the various extraordinary writs which have been classified as civil in nature.” (emphasis supplied). Rule 1.500(c) provides as follows: “A party may plead or otherwise defend at any time before default is entered.” (Emphasis supplied.) When the rule has been applied in general civil actions, the intermediate appellate courts of this State have uniformly interpreted rule 1.500(c) as providing that the entry of default is improper when a party has filed a responsive pleading or otherwise defended before the entry of default. . . Applying this rule here leads to the conclusion that a default is improper when a party has filed a responsive pleading or otherwise defended before the entry of default. See § 51.011, Fla. Stat. (2006). Accordingly, the rule from Crocker explains the appropriate relationship between chapter 51 summary proceedings and rule 1.500(c):
[I]f a party who has appeared fails to timely plead, but does plead or otherwise defend before the hearing on the motion for default, a default is improper...  [However,] [u]nless given leave to amend by the trial court, ... it would be that single statement of defenses on which [the party] would be obliged to defend at the expedited trial.
593 So.2d at 1100 (citations omitted).
III. CONCLUSION

In this case, the county court erroneously exercised subject-matter jurisdiction where it had none. County courts may not determine ejectment claims, and the summary procedure of chapter 51 does not apply to ejectment actions. Further, when a plaintiff specifically pleads ejectment, a county court may not sua sponte amend the plaintiff's complaint to vest itself with jurisdiction and to rationalize the application of chapter 51 summary proceedings. This case should never have progressed this far. 

WELLS, J., concurring in result only.
. . . . I do not agree with the opinion that the county court was in error to treat the case as an eviction, which gave the county court jurisdiction. I do not believe that because the action was entitled “ejectment” it meant that the county court could not look to the allegations of the complaint to determine subject matter jurisdiction.FN12 It appears to me that where this case got off of the right track was in the granting of the default. The practical fact here was that the defendant, as in the Crocker case, timely served papers in the case, setting forth defenses. As in Crocker, I cannot agree that what the defendant filed was a nullity, and therefore the default should not have been entered.
FN12
 It seems to me especially important in the county court, where many litigants are pro se, for the judge to have the discretion to not dismiss cases but, rather, to conform pleadings to what a party is actually seeking. Of course, the judge must give the other party a fair opportunity to respond to the conformed complaint.
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