Handling First Appearance Proceedings

Conference of County Court Judges

December, 2008

Presentation by

Judge David E. Silverman

Printed materials excerpted from Seminole County

First Appearance Manual 
Used by permission of Judge O. H. Eaton, Jr.

Full text at http://flcourts18.org/PDF/Eaton/FirstAppMan1-23edited.pdf.
TABLE OF CONTENTS
I. First Appearance Hearings (Rule 3.130 - 3.133)
3
A. First Appearance Hearings--General Information
3
B. Time of First Appearance Hearings
3
C. Persons Entitled To First Appearance
3
D. Persons Not Entitled To First Appearance
4 

II. Procedure At First Appearance
4
A. Cases Involving Translators
4 

B. General First Appearance Advice
5 

C. Judicial Tasks for Individual First Appearances
5 

D. Discussion Of Judicial Tasks At First Appearance
5 

1. Understanding Constitutional Rights
5 

2. Advise of Pending Charges
6 

3. Determine Issue of Counsel For The Defendant
6 

4. Probable Cause Determination
7
E. Determine Pretrial Release
10 

1. Statutory Conditions of Pretrial Release
10 

2. Other Conditions of Pretrial Release
10 

3. Purpose of Bail
11 

4. Factors To Be Considered in Determining Conditions of Release
11
5. Bond Schedules And Bail Set On Warrants
11 

F. Detention Without Bail
12
1. Jessica Lunsford Act—Violations of Probation or Community Control
12 

2. Anti-Murder Act
12
3. Revocation Of Conditions of Release
13
4. Pretrial Detention
13
5. Capital And Life Felonies
14
6  Consider Taking Pleas To Misdemeanors
14 

G. Set an Arraignment Date
15
III. Extradition: Fugitives From Other States--Fugitive Warrants--Governor’s Warrants
15
A. Governor’s Warrant
15 

B. First Appearance 
15
C. Arrest Prior To Requisition--Arrest Without a Warrant 
16
D. Arrest Prior To Requisition--Warrant 
16
E. First Appearance--Arrest Prior To Requisition
16
F. Waiver of Extradition
17
I. FIRST APPEARANCE HEARINGS (RULE 3.130 - 3.133) 
A. FIRST APPEARANCE HEARINGS--GENERAL INFORMATION 

A first appearance is a hearing for defendants who have been taken into and remain in custody. First appearance hearings are scheduled every 24 hours. The purpose of first appearance hearings is to advise defendants who are in custody of their constitutional rights, inform them of the charges for which they have been arrested, appoint counsel for indigent defendants, determine if there is probable cause for the arrest, set conditions of release, and schedule an arraignment date. First appearance hearings also provide due process to defendants who have been taken into custody on out-of-county or out-of-state warrants and for defendants accused of violation of probation or community control. 


Generally, every person who is in custody and subject to the Florida Rules of Criminal Procedure must be given a first appearance hearing within 24 hours after being taken into custody. 1 There are two exceptions to the rule: defendants who have been transported from another facility who have previously had a first appearance on pending charges and defendants who have been turned in by their surety are not entitled to a first appearance and shall not be brought to a first appearance hearing.2 
It is the responsibility of the first appearance judge to complete the first appearance hearing whenever possible. Persons in custody who have had a correct and completed first appearance should not need any further court proceedings until arraignment. Failure to conduct a correct and complete first appearance usually results in unnecessary judicial labor for another judge. 
B. TIME OF FIRST APPEARANCE HEARINGS 

The times for first appearance are set by Administrative Order and may be changed only in emergencies, such as hurricanes or tornados, and with the approval of the Chief Judge or the Administrative Judge of the Circuit Court Criminal Division. First appearance schedules should not be changed for the convenience of court personnel or law enforcement. 

C. PERSONS ENTITLED TO FIRST APPEARANCE 

1. Probable Cause Arrests. 

Persons arrested on probable cause for misdemeanor or felony crimes are entitled to a first appearance. These persons make up the vast majority of the first appearance docket. 
2. Persons taken into custody on a capias or an arrest warrant.
3. Violations of Probation/Community Control. 

Persons arrested with or without a warrant for violation of probation or community control are entitled to a first appearance hearing.3

4. Juveniles Charged as an Adult. 

Children in the custody of juvenile authorities who have been indicted or informed against as an adult shall have a first appearance hearing within 24 hours after the filing of the indictment or information.4 
D. PERSONS NOT ENTITLED TO FIRST APPEARANCE 
The following categories of jail inmates are not subject to the Florida Rules of Criminal Procedure and are not entitled to a first appearance hearing. They shall not be scheduled on the first appearance docket. 

1. Military deserters. 

2. Witnesses in protective custody. 

3. State prisoners who are on early release from the Department of Corrections. 

4. Prisoners who have been transported to the county jail from another facility and who have no local charges. 

5. Prisoners who have been turned in by their surety. 

6. Parole violators. 

7. Persons in custody on a writ of attachment. 

8. Federal prisoners. 

9. Defendants whose bond or pretrial release status has been revoked. 

II. PROCEDURE AT FIRST APPEARANCE 
A. CASES INVOLVING TRANSLATORS 

Persons in custody who do not speak the English language are entitled to the same rights and procedures as those who do. In general, it is better to take cases involving translators first because the translator can collectively advise non-English-speaking persons of their constitutional rights and then provide translator services during the first appearance hearings. The cost of the translator’s services can be minimized by calling these cases first. Correctional officers are not qualified to provide interpreter services.

B. GENERAL FIRST APPEARANCE ADVICE 
The first appearance judge must advise the defendants of their legal rights at the first appearance hearing. The advice may be given collectively to all of the defendants present for first appearance. The advice that must be given is as follows: 


1. THE RIGHT TO REMAIN SILENT5
The defendants must be advised of the right to remain silent and that anything they say can be used against them in court. 


2. THE RIGHT TO COUNSEL6
The first appearance judge must advise the defendant of the right to counsel of their choosing and, if the defendant is indigent, of the right to court-appointed counsel. 

Note - There is no right to counsel if the defendant is charged with a misdemeanor and the judge files a certification of no jail at least 15 days prior to trial. In such cases, the defendant is entitled to reasonable conditions of release from custody. If such a certification is filed at or before first appearance, the first appearance judge must first determine if non-monetary conditions of release are appropriate. If not, bail must be set. If the defendant is unable to post bond, the public defender must be appointed even though a no jail certificate has been filed.7 

3. THE RIGHT TO COMMUNICATE8
The defendants must be advised that they have the right to communicate with their lawyer, their family, and their friends and that reasonable means will be made available for them to do so. 

C. JUDICIAL TASKS FOR INDIVIDUAL FIRST APPEARANCES 

The first appearance judge must accomplish the following six tasks, in order, for each individual defendant: 

1. Ask the defendant if he or she understands the rights that have just been given. 
2. Advise the defendant of the charges for which he or she has been arrested and ask the defendant if a copy of the complaint and related documents have been received. 
3. Determine whether the defendant will hire counsel or is qualified for court-appointed counsel. Appoint counsel for indigent or partially indigent defendants. 
4. Address the issue of whether there is probable cause for the arrest. 
5. Set conditions of release. 
6. Set an arraignment date. 
D. DISCUSSION OF JUDICIAL TASKS AT FIRST APPEARANCE 
1. UNDERSTANDING CONSTITUTIONAL RIGHTS 

First appearance hearings are sometimes bewildering to defendants, especially those who are under the influence of drugs or alcohol or have mental problems. It is important to ask each defendant if he or she understood the constitutional rights that were explained to the entire group of defendants. 
2. ADVISE OF PENDING CHARGES 
The first appearance judge must advise the defendant of any pending charges and provide the defendant with a copy of the complaint/arrest affidavit, together with a copy of any other document the first appearance judge reviewed to determine probable cause or set conditions of release, including victim-impact statements and criminal history data. 
3. DETERMINE ISSUE OF COUNSEL FOR THE DEFENDANT 

Question the defendant to determine if the defendant intends to hire private counsel, apply for the appointment of counsel, or wishes to waive counsel. If the defendant desires to hire counsel, a reasonable time must be allowed for the defendant to send for counsel. The first appearance hearing may be postponed for that purpose.9 The first appearance judge may require an officer to communicate a message to the counsel that the defendant names.10 While it is generally inappropriate to appoint the public defender to represent defendants who are not indigent, if the delay in obtaining counsel will last more than 24 hours, the court may, at the request of the defendant, appoint the public defender for the first appearance hearing.11 Additionally, the public defender should be appointed if the defendant appears to be incapable of filling out an indigency affidavit, is mentally retarded, is mentally ill, or speaks only a foreign language.12 



Defendants who are in custody in the county jail on charges from another county or state are entitled to counsel, and the public defender should be appointed to represent these defendants if they otherwise qualify. 


If the defendant desires to apply for court-appointed counsel, an indigency affidavit must be filled out by the defendant. Defendants are entitled to court-appointed counsel if the affidavit establishes the defendant is indigent, or partially indigent. 

“Indigent” means a person who is unable to pay for the services of an attorney, including costs of investigation, without a substantial hardship to the person or the person’s family.13 “Partially indigent” means a person who is unable to pay more than a portion of the fee charged by an attorney, including costs of investigation, without substantial hardship to the person or the person’s family.14  Poverty guidelines and other guidelines are not binding for the finding of indigency or partial indigency by the first appearance judge. Any prior determination of indigency or non-indigency made by the clerk is a preliminary assessment only and is not binding upon the first appearance judge. The clerk does not consider partial indigency status when making the preliminary assessment. 


If the first appearance judge determines that the public defender has a conflict and cannot represent the defendant, conflict counsel must be appointed. 


Public defender defendants must be advised that a $40.00 application fee must be paid to the clerk within seven days from the date of the application. If the fee is not paid, it will be assessed at the end of the case and may be made a condition of probation or community control.15 Additionally, a separate fee may be assessed at the end of the case and may be made payable as a condition of probation or community control. The fee shall also become a lien against any property the defendant owns or later acquires. If the defendant desires to waive counsel, a full Faretta inquiry must be conducted and a waiver of counsel form must be executed by the defendant for filing in the court file.16 

Appointment of counsel should not be delayed simply because first appearances are conducted by video. Defendants should fill out affidavits requesting the public defender to be appointed and the assistant public defender should be asked to examine the affidavit and accept the appointment based upon the information contained in it, or the affidavit should be faxed to the video studio for signature by the first appearance judge. Provisional appointments are discouraged. 

4. PROBABLE CAUSE DETERMINATION 
a. NON-ADVERSARIAL PROBABLE CAUSE DETERMINATION FOR DEFENDANTS IN CUSTODY 


A non-adversarial probable cause determination must be made within 48 hours in all cases in which the defendant has been arrested without a warrant, or upon a capias issued upon an indictment or information. It is not necessary to make a probable cause determination when a probable cause determination has been made by a judge and an arrest warrant has been issued for the specific offense for which the defendant is charged. However, a probable cause determination is required if any additional offenses have been charged other than the offense(s) named in the warrant.17 

The first appearance judge must allow the State attorney 48 hours to establish probable cause. The first appearance must be continued to the next first appearance hearing if probable cause cannot be established at the initial first appearance. The first appearance judge has only three choices at the second first appearance hearing: (1) find probable cause, (2) find no probable cause, or (3) if extraordinary circumstances exist, continue the probable cause hearing for one or two 24-hour periods to allow the state to supplement the facts to support a probable cause determination.18 
b. CONTINUANCES 


A continuance of up to 24 hours beyond the initial 48 hours may be granted by the first appearance judge upon a showing that extraordinary circumstances exist. A second continuance of up to 24 hours may be granted if the extraordinary circumstances still exist after the first continuance.19 
Extraordinary circumstances do not include the following delays:: (1) delay for the state to gather additional evidence, (2) delay motivated by ill will, (3) delay for delay’s sake, (4) delay to consolidate pretrial proceedings, and (5) delay because of intervening weekends.20 

c. DETERMINING PROBABLE CAUSE--RIGHT TO COUNSEL 

While the defendant is entitled to counsel at the first appearance hearing, there is no right to counsel when the non-adversarial probable cause determination is made because the probable cause determination is not a critical stage of the proceedings.21 Accordingly, the first appearance judge may determine probable cause in chambers prior to commencing first appearances. 


d. WHAT IS PROBABLE CAUSE? 


1. Probable cause does not arise when conduct is equally consistent with activity that is not criminal.22 

2. Probable cause is most commonly defined as “circumstances to cause a person of reasonable caution to believe that an offense has been or is being committed by the person arrested.” 23 

3. Probable cause has been more simply defined as “the existence of reasonable grounds to believe the person arrested has committed the offense.”24 

4. To establish probable cause, a police officer may rely upon information provided from a responsible, reasonable person.25 

5. “Probable cause exists where the facts and circumstances, as analyzed from the officer’s knowledge, specialized training and practical experience . . . are sufficient in themselves for a reasonable man to reach the conclusion that an offense has been committed.”26 

6. The “probable cause” standard is no more onerous for a defendant than the “in the conscience of the court” standard that has traditionally been used in revocation of probation proceedings.27 

7. The facts from which probable cause arises do not need to meet the standard for conclusiveness and probability required of facts on which a conviction is based.28 Conflicting explanations combined with the totality of the circumstances can provide a sufficient basis for a finding of probable cause for an arrest.29 

e. PURPOSE OF PROBABLE CAUSE DETERMINATION 

The purpose is to ensure the defendant is not detained without probable cause. The United States Supreme Court has held that the Fourth Amendment requires such a determination as a prerequisite to a detainee’s further restraint of liberty.30 
The finding of probable cause can have unintended consequences. A finding of probable cause, when there is no probable cause, can result in a prisoner remaining in custody when he or she is entitled to release and additional unnecessary judicial labor. 


f. STANDARD OF PROOF 

The standard of proof is the same as that for arrest. In determining probable cause, the finding may be based upon the following criteria: 

1. sworn complaint; 

2. affidavit; 

3. deposition under oath; or 

4. testimony under oath properly recorded.31 
g. THE EXISTENCE OR NONEXISTENCE OF PROBABLE CAUSE SHALL BE FOUND AT THE FIRST APPEARANCE HEARING 

Probable cause shall be determined if the necessary proof is available at the time of the first appearance.32 The first appearance judge is not limited to finding probable cause for the particular offense listed by the arresting officer. The documents relied upon may establish probable cause for a lesser offense or for a different offense. 

h. FINDING MUST BE IN WRITING 

A finding that probable cause does or does not exist must be in writing, signed by the first appearance judge, and filed, together with the evidence upon which the finding was based, with the clerk of the court.33

i. FINDING OF NO PROBABLE CAUSE 


The defendant is entitled to release on his or her recognizance if the arrest affidavit does not state probable cause and the state does not establish probable cause for up to two 24-hour continuances.34 The first appearance judge may not dismiss the charge(s) for failure of the state to establish probable cause within 48 hours.35 The filing of an information before probable cause is established does not alter the defendant’s entitlement to release. In either event, the only condition of release that may be imposed is to appear at all court proceedings. 36 A court date must be given to persons released from custody as a result of a finding of no probable cause. 


Alternatively, the defendant may be released in misdemeanor cases under a summons to appear. The finding of probable cause must be announced in open court. 

j. RELEASE OF DEFENDANT FOR FAILURE OF STATE TO COMPLY WITH TIME REQUIREMENTS 


Any release occasioned by a failure to comply with the specified time periods shall be by order of the judge either (1) on written application filed by the defendant with notice to themstate, or (2) by a judge without written application but with notice to the state.37 The notice requirements under the rule shall be satisfied when the state attorney receives a copy of the first appearance docket, provided the release is ordered at the daily first appearance hearings. 
E.  DETERMINE PRETRIAL RELEASE38 

1. STATUTORY CONDITIONS OF PRETRIAL RELEASE 


The first appearance judge must consider conditions of pretrial release after finding probable cause unless one of the following circumstances has occurred: 


a. The state has filed a motion for pretrial detention; 

b. The defendant is subject to the Jessica Lunsford Act or the Anti-Murder Act; or 

c. The defendant is charged with a capital or life felony and the proof is evident and the presumption is great.39 

If no conditions of pretrial release can reasonably protect the community from risk of physical harm to persons, assure the presence of the accused at trial, or assure the integrity of the judicial process, the accused may be detained.40 

There are three standard, statutory conditions of pretrial release:41 

a. The defendant must refrain from criminal activity of any kind. 


b. The defendant must refrain from any contact of any type with the victim, except through pretrial discovery pursuant to the Florida Rules of Criminal Procedure. 


c. All information provided by the defendant must be truthful. 42 

2. OTHER CONDITIONS OF PRETRIAL RELEASE 

If the defendant is entitled to pretrial release, there is a presumption the defendant is entitled to release on non-monetary conditions. The first appearance judge shall impose the first of the following conditions of pretrial release that will reasonably protect the community from risk of physical harm to persons and assure the presence of the defendant at trial or ensure the integrity of the judicial process. If no single condition of release gives that assurance, any combination of conditions may be imposed. 
a. Personal recognizance of the defendant. 

b. Execution of an unsecured appearance bond in an amount specified by the first appearance judge. 

c. Placement of restrictions on the travel, association, or place of abode of the defendant during the period of release. 

d. Placement of the defendant in the custody of a designated person or organization agreeing to supervise the defendant. 

e. Execution of a bail bond with sufficient solvent sureties, or the deposit of cash in lieu thereof, provided that the defendant may satisfy any monetary component by providing an appearance bond. 

f. G.P.S. tracking or electronic monitoring. 

g. Any other condition deemed reasonably necessary to assure appearance as required, including a condition requiring that the person return to custody after specified hours. 

3. PURPOSE OF BAIL 

The purpose of a bail determination in a criminal proceeding is twofold: (1) to ensure the appearance of the defendant at subsequent proceedings, and (2) to protect the community against unreasonable danger from the criminal defendant.43  The primary function of bail is to compel the defendant to appear at pretrial and trial proceedings by imposing a monetary penalty for failure to do so.44 
Another, equally important, consideration in setting an amount of bail is the defendant’s prior criminal record. This is especially true where the trial court finds, based upon a significant record of prior convictions and juvenile history, that a particular defendant presents an unreasonable risk of danger if released into the community.45 
4. FACTORS TO BE CONSIDERED IN DETERMINING CONDITIONS OF RELEASE46
The nature and circumstances of the offense charged. 

The penalty provided by law. 

The weight of the evidence against the defendant. 

The defendant’s family ties and length of residence in the community. 

Employment history. 

Financial resources. 

Past and present conduct, including prior convictions. 

Previous flight to avoid prosecution or failure to appear. 

Nature and probability of danger the defendant’s release poses to the community. 

The source of funds used to post bail. 

Whether the defendant is already on release for another pending charge. 

Whether the defendant is on probation or community control. 

Whether the identity of the defendant is in question. 

Any other relevant factors in the record. 

5. BOND SCHEDULES AND BAIL SET ON WARRANTS 


The purpose of the bond schedule is to allow defendants to post bond prior to first appearance if they choose to do so. Strict adherence to a bond schedule at first appearance is an abuse of discretion.47 Each defendant at first appearance is entitled to an individualized review of his bail based upon the facts and circumstances of his or her situation and the alleged offense.48 Bail set on warrants must be reviewed at first appearance for individualized conditions of release.49
F. DETENTION WITHOUT BAIL


The first appearance judge has the authority to adjust conditions of release on violation of probation or community control warrants, except for Jessica Lunsford Act and Anti-Murder Act cases. However, the first appearance judge should keep in mind that the judge who issued the warrant had the benefit of reviewing the Violation of Probation/Community Control Report and the conditions of release, if any, were set based upon information not available to the first appearance judge. The judge who placed the defendant on probation or community control has the authority to remand the defendant to custody after first appearance.50 First appearance judges should consider contacting the judge who issued the warrant before changing conditions of release unless an issue of identity or jurisdiction is presented. 


Bail set on a capias by a judge cannot be modified at first appearance without the consent of the judge.51 However, in current practice, the clerk issues a capias and endorses bond on it according to the bond schedule. First appearance judges are authorized to modify bail in these cases. 

1. JESSICA LUNSFORD ACT--VIOLATIONS OF PROBATION OR COMMUNITY CONTROL 


If a person is arrested for violation of probation or community control and meets one or more of the following criteria, the person is to be held without bond pending a "danger to public" hearing regardless of the bond amount set forth in the violation of probation or community control warrant. 

a. A registered sexual predator, or 
b. A registered sexual offender, or
c. Under supervision for any criminal offense prescribed in Chapter 794 (Sexual Battery); Section 800.04(4) (Lewd or Lascivious Battery); Section 800.04(5) (Lewd or Lascivious Molestation); Section 800.04(6) (Lewd or Lascivious Conduct); Section 827.071 (Sexual Performance by a Child), or Section 847.0145 (Selling or Buying of Minors), or 
d. Under supervision for a criminal offense for which he/she would meet the registration criteria in Section 775.21, Section 943.0435, or Section 944.607 but for the effective date of those sections. 


2. ANTI-MURDER ACT52

Any offender who is on probation or community control for a qualifying offense and has been taken into custody for violation of probation or community control is a “Violent Felony Offender of Special Concern” (VFOSC) and cannot be released from custody until the violation has been resolved.  A VFOSC is defined as an offender: 

a. On felony probation or community control for a qualifying offense committed on or after March 12, 2007; or 

b. On felony probation or community control for any offense committed on or after March 12, 2007, and who has a prior qualifying offense; or 

c. On felony probation or community control for any offense committed on or after March 12, 2007, and who violates by committing a qualifying offense; or 

d. On felony probation or community control for any offense that was committed at any time with a previous designation of habitual violent felony offender and commits a qualifying offense on or after March 12, 2007; or 

e. On felony probation or community control for an offense that was committed at any time with previous designation of three-time violent felony offender and commits a qualifying offense on or after March 12, 2007; or 
f. On felony probation or community control for an offense that was committed at any time with previous designation of sexual predator and commits a qualifying offense on or after March 12, 2007. 
3. REVOCATION OF CONDITIONS OF RELEASE 


Florida Statutes allow the first appearance judge to revoke conditions of release and remand the defendant to custody on the first charge if the defendant is arrested on a subsequent charge and probable cause is found.53 The revocation may be on motion by the state or on the court’s own motion. First appearance judges should use care in revoking conditions of release unless the state attorney makes a showing there is an active criminal case pending for which the defendant has previously been arrested, and the offense before the court at first appearance is a new offense that is serious enough to justify revocation of conditions of pretrial release. Normally, the state attorney should file a motion to revoke conditions of release before the presiding judge. New misdemeanor charges do not necessarily justify revoking conditions of pretrial release. 

4. PRETRIAL DETENTION54
The state attorney may file a written motion requesting pretrial detention. The motion must set forth the grounds upon which it is based (commission of a “dangerous crime”) and state the essential facts that justify pretrial detention with particularity. The motion must certify the state attorney has received testimony under oath supporting the matters contained in the motion. If the motion is facially sufficient, a probable cause determination must be made as to whether the defendant has committed the offense for which the first appearance is scheduled. If probable cause is found, the defendant may be detained pending a final hearing. The final hearing must be scheduled before the assigned trial judge within five days from the filing of the motion. If no motion is filed or, if the motion is insufficient, the court shall proceed to determine the conditions of release as in any other case. 

Additionally, pretrial detention may be ordered if any of the following circumstances exist:55 
a. The defendant has previously violated conditions of release and no further conditions of release are reasonably likely to assure the defendant’s appearance at subsequent proceedings. A willful failure to appear at arraignment will justify detention.56 
b. The defendant, with intent to obstruct the judicial process, has threatened, intimidated, or injured any victim, potential witness, juror, or judicial officer, or has attempted or conspired to do so, and that no condition of release will reasonably prevent the obstruction of the judicial process. 

c. The defendant is charged with trafficking in controlled substances as defined by §893.135, there is a substantial probability the defendant has committed the offense, and no conditions of release will reasonably assure the defendant’s appearance at subsequent criminal proceedings. 

d. The defendant is charged with DUI manslaughter, there is a substantial probability the defendant committed the crime, and the defendant poses a threat to the community. Conditions that will support detention under this section are as follows: 

(1) The defendant has previously been convicted of any crime under §316.193, or a substantially similar crime in another state. 

(2) The defendant was driving with a suspended license when the charged crime was committed. 

(3) The defendant has previously been found guilty of, or has had adjudication withheld for driving while license suspended or revoked in violation of §322.34. 

5. CAPITAL AND LIFE FELONIES 


The defendant is not entitled to pretrial release if accused of a capital or life felony and the proof is evident and the presumption is great. Motions for bail in these cases should be scheduled before the assigned judge. 


6 CONSIDER TAKING PLEAS TO MISDEMEANORS 


The first appearance judge has the authority to take a plea to any misdemeanor charge from the docket entry.57 A plea to a misdemeanor should not be taken at first appearance without the agreement of the state attorney if one or more of the following conditions exist: 

The defendant is on probation or community control. 

The defendant is charged with a violent crime. 

There are possible double jeopardy problems. 

The charge can be enhanced to a felony due to prior record. 

The defendant is not a citizen and is potentially subject to deportation. 

Restitution may become an issue. 

The defendant is charged with an offense in which the “victim” has not been notified. 

The defendant is not represented by an attorney. 
G. SET AN ARRAIGNMENT DATE 

An arraignment date must be set by the first appearance judge for each defendant at first appearance. Persons arrested without a warrant for violations of probation or community control must be set on the presiding judge’s next available violation of probation docket. 
III. EXTRADITION: FUGITIVES FROM OTHER STATES--FUGITIVE WARRANTS--GOVERNOR’S WARRANTS58

Persons arrested in this state and charged with a crime in another state are entitled to a modified first appearance pending extradition to the “demanding state.” Extradition procedures are governed by statute under the Uniform Interstate Extradition Act.59 The Rules of Criminal Procedure do not apply in extradition cases because persons awaiting extradition are not subject to the rules.60 There are three types of arrests involving extradition. 


A. GOVERNOR’S WARRANT: 

A Governor’s warrant is issued by the governor of Florida after the demanding state files a demand in writing alleging that the accused was present in the demanding state at the time of the commission of the alleged crime, and thereafter the accused fled from the demanding state. The written demand must be accompanied by an authenticated copy of an indictment or information supported by an affidavit or by a copy of a warrant supported by an affidavit made before a committing magistrate of the demanding state. 


B. FIRST APPEARANCE 

1. Advise of Rights and Appointment of Counsel The first appearance judge must inform persons arrested on a Governor’s warrant as follows:61 
a.. The name of the demanding state and the crime for which the prisoner is charged in that state. 

The right to counsel as in other first appearances. 

The right to test the legality of the arrest through habeas corpus. If the prisoner or counsel desire to test the legality of arrest, a reasonable time must be fixed in which to file the petition in the circuit court. 


2. Persons in custody on a Governor’s warrant must be given a copy of the warrant and the demand from the demanding state. 


3. Persons in custody on a Governor’s warrant are not entitled to release except through habeas corpus.62 

4. Indigent persons in custody on a Governor’s warrant are entitled to appointment of counsel as in other cases.63 
C. ARREST PRIOR TO REQUISITION--ARREST WITHOUT A WARRANT 

A person may be arrested without a warrant by any peace officer, or a private person, without a warrant, upon reasonable information that the accused is charged in another state with a crime punishable by imprisonment for a term exceeding one year.64 The person must be taken to first appearance and a complaint under oath must be provided setting forth the ground for the arrest; thereafter, the case shall proceed as if the accused had been arrested on a warrant.65 

D. ARREST PRIOR TO REQUISITION--WARRANT 

Persons may be arrested in Florida on a warrant issued by a Florida judge based upon the affidavit of any credible person charging any of the following:66 
1. The commission of a crime in any other state. 

2. The person named in the warrant has fled from justice. 

3. The person named in the warrant has been convicted in another state and has escaped from confinement, or broken the terms of bail, probation, or parole. 

4. The person named in the warrant has been charged in another state with the commission of a crime and has fled from justice, or the person has been convicted of a crime in that state and has escaped from confinement, or has broken the terms of bail, probation, or parole and is believed to be in Florida. 


E. FIRST APPEARANCE--ARREST PRIOR TO REQUISITION 

1. Advise of rights and appointment of counsel 


Persons arrested on a warrant prior to requisition by the demanding state must be brought before the first appearance judge and given a copy of the complaint or affidavit on which the warrant was issued and a copy of the warrant.67 In addition, the person arrested on the warrant must be provided with the following information: 
The name of the demanding state and the crime for which the prisoner is charged in that state. 

The right to counsel as in other first appearances. 

The right to test the legality of the arrest through habeas corpus. If the prisoner or counsel desire to test the legality of arrest, a reasonable time must be fixed in which to file the petition in the circuit court. 


2. Commitment to await requisition or bail 


The first appearance judge may commit the person arrested on the warrant to the custody of the county jail for up to 30 days to await the arrest on a Governor’s warrant if the first appearance judge finds the person held is the person charged with having committed the crime alleged, or the person has fled from justice. Alternatively, the first appearance judge may set bail pending arrest on the Governor’s warrant. Bail may not be set on charges punishable by death or life imprisonment.68 

The first appearance judge may extend the time for holding the accused in custody for a further period not to exceed 60 days or set bail.69 

There is no provision in the statute for release on conditions other than bail. 


The first appearance judge shall advise the accused of the right to counsel and appoint counsel if the accused is indigent and wants counsel. 

F. WAIVER OF EXTRADITION 

A person charged with having committed a crime in another state or who is alleged to have escaped from confinement, or broken the terms of bail, probation or parole, may waive the procedures set forth above. The waiver must be in writing, executed before the first appearance judge or any other judge. The waiver must state the person consents to return to the demanding state. The judge must advise the accused of the right to the issue of a Governor’s warrant and the right to test the proceedings by habeas corpus before executing the waiver.70 The accused should be encouraged to speak to counsel before executing an extradition waiver. 


A hearing is unnecessary if the accused is currently on probation, parole, or other release in the demanding state and has signed a prior waiver as a condition of the current probation, parole, or other release.71 
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