IN THE CIRCUIT COURT OF

THE EIGHTEENTH JUDICIAL CIRCUIT

IN AND FOR BREVARD COUNTY

STATE OF FLORIDA

RIVERFRONT DEVELOPERS, LLC.,





Plaintiff FORMDROPDOWN 

vs.





    Case No. 05-2006-CA-52709 

CITY OF TITUSVILLE, and 

FRED D. GALEY, in his capacity as

Brevard County Supervisor of Elections
,





Defendant FORMDROPDOWN 

____________________________________/

LIMITED TEMPORARY INJUNCTION

This cause coming before this Court on October 4, 2006 for hearing on the Motion for Temporary Injunction filed by the plaintiff, hereafter Riverfront Developers, and the parties having appeared, in person or by counsel, upon due notice and the Court having received sworn testimony and evidence subject to cross-examination and the Court having considered the arguments of counsel and the Court having been advised in the premises, 

The Court finds as a matter of fact and concludes as a matter of law, as follows.
Facts and Procedural Background

This case involves a challenge to a proposed amendment to the charter of the City of Titusville. 

The Titusville River Watch, a political action committee, generated a petition to amend the city’s charter to restrict the height of new structures, with certain exceptions, to thirty five feet.    The petition received the requisite number of signatures and a referendum on the issue is scheduled to be placed on the ballots of Titusville voters participating in the November, 2006 election.
 The ballot title and summary are scheduled to appear in substantially the following form:

OFFICIAL BALLOT

THE CITY OF TITUSVILLE, FL

HEIGHT AMENDMENT TO MUNICIPAL CHARTER OF TITUSVILLE, FLORIDA, PROHIBITING BUILDING HEIGHTS EXCEEDING 35 FEET.

Shall the Municipal Charter of the City of Titusville be amended to prohibit construction of new buildings that exceed 35 feet in height?   Provides definitions; exempts hospitals and aerospace buildings; provides that buildings presently exceeding 35 feet in height may be repaired or rebuilt to existing height; prohibits alterations that would cause a building height to exceed 35 feet; provides for a property owner’s vested rights.

Yes

____________

No

____________

A copy of the full text of the proposed charter amendment is attached to this Order, marked as ‘Exhibit 1’ and made a part hereof. 

The plaintiff seeks a temporary injunction to remove the issue from the ballot or, alternatively, to enjoin enforcement pending a final decision on the validity of the charter amendment.  Titusville River Watch seeks to intervene, claiming that it is an indispensable party to the lawsuit.
  Titusville River Watch had been a counter-defendant, impleaded and then voluntarily dismissed by the City of Titusville.
The plaintiff, a real estate development corporation, owns 345 acres within the City of Titusville including approximately a mile of property fronting upon the Indian River.
   The property has a special zoning designation (“RMU”) pursuant to a regional mixed use plan making it particularly suitable for development.   Among other uses, the RMU plan permits the construction of multi-family density of up to 40 units per acre and multistory apartment complexes of up to 100 feet.  

David McWilliams, as plaintiff’s managing partner, testified that over the past four years, he has negotiated, on behalf of the plaintiff, with the City regarding the development of the property.  Those negotiations resulted in a plan involving the construction of not only multistory condominiums, but also single family units and commercial structures.
  The plan calls for a nature reserve and the preservation of a creek on the property as well as other public or common amenities.
  The plan is presently pending before the City of Titusville for development review.

According to the testimony of Mr. McWilliams, the negotiations and the plaintiff’s plan rely upon and contemplate the continuance of the current building height limitation.  The charter amendment would drastically affect the nature and profitability of the development.  Mr. McWilliams opined that the effect of the implementation and enforcement of the charter amendment would be incalculable losses in excess of $600,000,000.00 to the plaintiff and the prospective purchasers and users of the residential and commercial structures, as well as deprivation of the use of proposed public or common amenities.  

The City of Titusville has adopted a Comprehensive Land Use Plan pursuant to Ch. 163, Fla. Stat., and has adopted implementing land development, zoning and other regulations governing the development within the municipal limits of the City of Titusville.   Titusville has also adopted, pursuant to the same chapter, a Land Use Element, Conservation Element, and Housing Element.  The Court received testimony from Titusville City Planner, Courtney Harris, and Rochelle Lawandales, a specialist in the field of planning, to the effect that the proposed charter amendment would constitute a change to the Comprehensive Land Use Plan and a departure from its objectives.

Requirements for Injunctive Relief

The essential elements necessary to establish entitlement to a preliminary injunction are: 1) the likelihood of irreparable harm; 2) the unavailability of an adequate remedy at law; 3) a substantial likelihood of success on the merits; and 4) consideration of the public interest. Cole v. City of Deltona, 890 So.2d 480, 482 (Fla. 5th DCA 2004).  See also, Dragomirecky v. Town of Ponce Inlet, 882 So.2d 495, 497 (Fla. 5th DCA 2004) and Yardley v. Albu, 826 So.2d 467 (Fla. 5th DCA 2002). “Clear, definite, and unequivocally sufficient factual findings’ must support each of these four criteria before the court may enter the injunction.” Aerospace Welding, Inc. v. Southstream Exhaust & Welding, Inc., 824 So.2d 226, 227 (Fla. 4th DCA 2002).  The courts have also noted that a trial judge may deny injunctive relief when the granting of an injunction would result in confusion, disorder and injury to the public which outweighs any individual right to relief that the complainants may have. See, Florida Land Company v. Orange County, 418 So.2d 370 (Fla. 5th DCA 1982).
Irreparable Harm and Inadequate Remedy at Law
In the instant case, the elements of likelihood of irreparable harm and an inadequate remedy at law were established with respect to the enforcement of the charter amendment, rather than the conduct of the election. The Court accepts the testimony of Mr. McWilliams with respect to the effect of enforcement of the charter amendment on the riverfront project.   The substantial incalculable damages together with the impairment of the use and development of uniquely situated real estate are sufficient, in this case, to establish the elements of irreparable harm and lack of adequate remedy at law.   See, Liza Danielle, Inc. v. Jamko, Inc., 408 So.2d 735, 738-39 (Fla. 3d DCA 1982), holding that where it is difficult or impossible to measure the dollar amount of the potential loss, money damages are inadequate and the harm may deemed irreparable.  See also, Zimmerman v. D.C.A. at Welleby, Inc., 505 So.2d 1371 (Fla. 4th DCA 1987).

Courts have found irreparable harm and the lack of an adequate remedy at law in other instances involving real estate development. See, Charlotte County v. Vetter, 863 So.2d 465, 469 (Fla. 2d DCA 2004) stating, 
“Vetter clearly established through testimony and exhibits the extraordinary expense he incurred in reliance on the county’s strong support of the commerce park. As a result, he assumed many contractual obligations in the context of both the purchase and development of the property.”
In City of Oviedo v. Alafaya Utilities, Inc., 704 So.2d 206, 207 (Fla. 5th DCA 1998) the Court stated, 
“Oviedo asserts that Alafaya can neither demonstrate irreparable harm nor the unavailability of an adequate remedy at law because damages can be easily and simply calculated.  Oviedo's contentions, however, ignore the incalculable amount of loss that would occur to developers and home buyers if Oviedo's prohibitions continued until resolution of the dispute.  See, Zimmerman v. D.C.A. at Welleby, Inc., 505 So.2d 1371 (Fla. 4th DCA 1987).”

Similarly, in reliance upon the current City charter, the ordinances of the City of Titusville and its Comprehensive Land Use Plan, the plaintiff has incurred extraordinary expense and assumed contractual obligations.  Both the developer and purchasers of home and office space would sustain incalculable losses if the riverfront project is stalled for an indefinite period of time.  However, although the Court finds that irreparable harm and the unavailability of a legal remedy have been established with respect to the enforcement of the charter amendment, those elements have not been established with respect to the referendum.  The harm arises from precluding development by the enforcement of a height limitation, rather than the placement of the referendum on the ballot, the conduct of the election or the counting of the votes.
The Ballot Summary

The Court does not find that the language of the ballot summary is deficient.  The criteria for determining the sufficiency of the language is set forth in Section 101.161, Fla. Stat. (2005).  In Advisory Opinion To Attorney General re Florida Marriage Protection, 926 So.2d 1229, 1236 (Fla. 2006) quoting Askew v. Firestone, 421 So.2d 151, 154-55 (Fla. 1982), the Florida Supreme Court reiterated that: “[S]ection 101.161 requires that the ballot title and summary for a proposed constitutional amendment state in clear and unambiguous language the chief purpose of the measure.” 

Florida Marriage Protection explained that the purpose of this provision is so that, “the voter will have notice of the issue contained in the amendment, will not be misled as to its purpose, and can cast an intelligent and informed ballot.”  926 So. 2d at 1236.  However, “[i]t is not necessary to explain every ramification of a proposed amendment, only the chief purpose.” Carroll v. Firestone, 497 So.2d 1204, 1206 (Fla. 1986).

In re Advisory Opinion to the Attorney Gen.-Save Our Everglades, 636 So.2d 1336, 1341 (Fla. 1994) outlined the proper analysis to assess whether a proposed amendment's ballot title and summary meet this requirement.  That analysis focuses on two questions: (1) whether the ballot title and summary, in clear and unambiguous language, fairly inform the voter of the chief purpose of the amendment; and (2) whether the language of the title and summary, as written, misleads the public.  See, In re Advisory Opinion to the Atty. Gen. re Additional Homestead Tax Exemption, 880 So. 2d 646, 651-52 (Fla. 2004), citing Advisory Opinion to Atty. Gen. re Right to Treatment & Rehab. for Non-Violent Drug Offenses, 818 So. 2d 491, 498-499 (Fla. 2002);  Advisory Opinion to Att’y  Gen. re Right of Citizens to Choose Health Care Providers, 705 So.2d 563, 566 (Fla. 1998).
A ballot summary may be found deficient where, rather than focusing on the practical, operative purpose of the provision, it describes the positive societal effects that would result from passage of the referendum.   See, Advisory Op. to the Att'y Gen. re Referenda Required for Adoption & Amendment of Local Gov't Comprehensive Land Use Plans, 902 So.2d 763, 771  (Fla. 2005), holding that the ballot summary failed where it did, “nothing to explain the chief purpose of the proposed amendment, which is to require referenda on all local government comprehensive land-use plan adoptions or amendments,” and was misleading because it focused “the voter on ‘scenic beauty’ and ‘natural resources,’ while local comprehensive plans include multiple components, many of which do not involve strictly environmental or aesthetic considerations.”  902 So.2d at 771-772.   

Other ballot summaries have been found deficient where they fail to define vague and ambiguous language, or specialized terms whose definitions would not be consistent with common usage.  In  Advisory Opinion to the Attorney General re People's Property Rights Amendments, 699 So.2d 1304, 1309 (Fla. 1997), the Court held that the ballot summary was defective because, among other things, it failed to define the term “common law nuisance,” leaving voters unaware of what restrictions would be compensable under the proposed amendment. In Smith v. American Airlines, Inc., 606 So.2d 618, 621 (Fla. 1992), the Court held that “the ballot summary here is [not] written clearly enough for even the more educated voters to understand its chief purpose. The summary not only assumes an extensive understanding of [the topic], but also requires the voter to infer a meaning which is nowhere evident on the face of the summary itself.”  See also, Advisory Opinion to Atty. Gen. ex rel. Amendment to Bar Government From Treating People Differently Based on Race in Public Education,  778 So.2d 888 (Fla. 2000) and cases cited therein.

In the instant case, the title and ballot summary are clear and unambiguous, fairly conveying in plain and relatively simple language the principal purpose of the height restriction.   The streamlined explanation in the ballot summary omits descriptive language regarding the preservation of the “scenic beauty,” the “picturesque skyline,” or the “historic character” of the City of Titusville – language that would likely have proven fatal to the initiative.  Rather than focusing on vague or excessive description, the plaintiff argues that because of the breadth of the definition of the word “aerospace” in the body of the amendment, its use in the summary is misleading.  However, that word is defined and used in the charter amendment in a manner consistent with the common meaning of aerospace as referring to, “the industry concerned with the design and manufacture of aircraft, rockets, missiles, spacecraft, etc., that operate in aerospace.” Random House Unabridged Dictionary, © Random House, Inc. 2006.   The diverse and multifaceted aerospace industry naturally encompasses various peripheral businesses.   Moreover, the charter amendment definition of aerospace is virtually identical to the definition adopted by the Florida legislature and embodied in Section 331.303(1), Fla. Stat. (2006).   
Using the same analysis, this Court rejects attacks on the ballot summary to the effect that it fails to advise voters of the amendment’s effect on, “claims under Ch. 70, Fla. Stat.” or that it constitutes a “defacto [sic] repeal” of contrary provisions of the land development code.
   These constitute examples of the variety of consequences that are not required to be included in the ballot summary. See, Florida Marriage Protection and Carroll, supra.  Nothing about the language of the ballot summary precludes placement of the referendum before the voters of the City of Titusville.
The Likelihood of Prevailing
The party moving for a temporary injunction must show a clear legal right to the relief requested. Langford v. Rotech Oxygen & Medical Equipment, Inc., 541 So.2d 1267 (Fla. 5th DCA 1989).  “Clear legal right” means that the plaintiff shows a substantial likelihood of success on the merits. Langford, 541 So.2d at 1268, n. 2.

The Court does find and conclude that the plaintiff is substantially likely to prevail on its claim that the proposed charter amendment is invalid as being inconsistent with Titusville’s Comprehensive Land Use Plan.
  This analysis asks first, whether this provision constitutes an amendment to a land use regulation and, second, whether the amendment is inconsistent with the objectives or policies of the Comprehensive Land Use Plan.
This Court has had the benefit of the appellate court’s opinion in the similar case of City of Cocoa Beach v. Vacation Beach, Inc., 852 So.2d 358 (Fla. 5th DCA 2003).  In that case, the Fifth District Court of Appeal considered the validity of an injunction issued with respect to a referendum as to proposed amendments to the charter of the City of Cocoa Beach.   The amendments purported to significantly alter the height and density of new construction within that city.   The Court’s narrowly crafted opinion stressed its limited application.
We emphasize that our decision today addresses a very specific issue. We hold that the charter amendments are not invalid under section 163.3194(2). Our holding should not be construed as a declaration that these charter amendments are valid. Arguments advanced below attacking their validity on various grounds were not addressed by the lower court, nor argued on appeal; therefore, we leave their resolution to the trial court on remand. 852 So.2d at 361.
The Vacation Beach Court reversed the granting of an injunction, holding that the charter amendments did not constitute “land development regulations” and were not “adopted by the governing body,” within the meaning of Section 163.3194(2), Fla. Stat., that sets forth the procedure by which such regulations may amend the comprehensive land use plan. 852 So.2d at 361.  The Court’s holding was significantly qualified by a footnote which provides, as follows:
For example, we have not addressed the validity of the charter amendments under section 163.3194(1)(b) of the Growth Management Act, which prohibits amendments to “land development regulations,” if such amendments are inconsistent with the comprehensive plan. We note parenthetically that this subsection seems to apply irrespective of by whom the amendments are adopted. 852 So.2d at 361, n. 1.
In accordance with the analysis set forth in the footnote in Vacation Beach, this Court finds that it is clear beyond peradventure that the charter amendment constitutes an amendment to “land development regulations” within the meaning of Section 163.3194(1)(b), Fla. Stat. (2005).
   The instant charter amendment would constitute a significant amendment to, if not a de facto repeal of, land use ordinances.
  It would impact and alter 14 different zoning districts – and the land use regulations/ordinances establishing them – all of which have either no building height restrictions or building height restrictions of 50 feet or higher.

Based upon the consistent, credible and uncontradicted evidence before the Court, it is also manifestly clear that the proposed charter amendment is inconsistent with Titusville’s Comprehensive Land Use Plan.  A land development regulation shall be consistent with the comprehensive plan, “if the land uses, densities or intensities, and other aspects of development,” permitted by such regulation are, “compatible with and further the objectives, policies, land uses, and densities or intensities in the comprehensive plan and if it meets all other criteria enumerated by the local government.” Section 163.3194(3)(a), Fla. Stat. (2005).  Although applicable to land use regulations, it is also appropriate for this Court to apply this definition to the amendment to land use regulations.  The contrary suggestion by Titusville River Watch that the amendment is consistent unless it is specifically precluded by explicit language in the plan such as, “There shall be no height limitation of 35 feet,” is unreasonable and inconsistent with the legislative intent that the, “the comprehensive plan set general guidelines and principles concerning its purposes and contents.” Section 163.3194(4)(b), Fla. Stat. (2005).  
Although it is arguable that the charter amendment would, “meet all other criteria enumerated by the local government” by superseding any contrary ordinance or regulation, (Section 163.3194(3)(a), Fla. Stat.), the expert testimony, which the Court accepts and deems credible, establishes clearly that the proposed charter amendment is inconsistent with the objectives and policies of the Comprehensive Land Use Plan.  

Rochelle Lawandales and Courtney Harris offered expert opinions to the effect that the proposed charter amendment would thwart primary objectives of Titusville’s Land Use Plan. Particularly, the effect of the height amendment is to promote growth and development to areas that are not currently developed or to which City services are not currently provided, to preclude clustering of commercial construction and to marginalize downtown Titusville.  According to the testimony received by the Court, to comply with the height amendment, new construction would intrude upon Titusville’s open space, would increase urban sprawl, would adversely affect the construction of affordable housing and would impair conservation of environmentally sensitive lands, as well as the preservation of the green fields and rural areas of Titusville, contrary to the objectives of the Comprehensive Land Use Plan.
 

Alternatively, the plaintiff is substantially and clearly likely to prevail because the proposed charter amendment, if adopted, would constitute an amendment to the comprehensive land use plan that does not comply with Sections 163.3184 and 163.3189, Fla. Stat. (2005).
  Even if the charter amendment could be characterized as consistent with the objectives of the Comprehensive Land Use Plan as it is presently formulated, it would nonetheless represent the most pervasive and predominant requirement for new construction in the City of Titusville.  Where all of the land uses, objectives and policies of the Comprehensive Land Use Plan are subordinated to the single value of having buildings less than a certain height, the height requirement can properly be said to have impacted and amended the Comprehensive Land Use Plan.  Amendments to the plan are required to undergo a series of intergovernmental reviews as set forth in Section 163.3184, Fla. Stat., and as set forth in Section 163.3189(2)(a), Fla. Stat.:  
“Plan amendments shall not become effective until the state land planning agency issues a final order determining the adopted amendment to be in compliance in accordance with s. 163.3184(9), or until the Administration Commission issues a final order determining the adopted amendment to be in compliance in accordance with s. 163.3184(10).” 

The Fifth District Court of Appeal recently commented upon the complexity of the amendment process in Seminole County v. City of Winter Springs, 935 So.2d 521, 527  (Fla. 5th DCA 2006)
 where the Court stated, 
The Act sets forth a comprehensive and complex process for the adoption and amendment of comprehensive plans, which includes public hearings, specific notice requirements, and a process of review by multiple government agencies. At various stages of the process, votes are required by the local government's “governing body,” including the final vote either approving or rejecting any proposed amendment. See § 163.3184, Fla. Stat. (2005). The Act expressly defines “governing body” as “the board of county commissioners of a county.” § 163.3164(9), Fla. Stat. (2005).
However, there appears to be a formulation of a municipal charter amendment addressing height restrictions which could have avoided diverging from the comprehensive land use plan.  In Citizens For Responsible Growth v. City of St. Pete Beach, 2006 WL 2381941, 31 Fla. L. Weekly D2196 (Fla. 2d DCA Aug 18, 2006) the court upheld an amendment that indirectly affected the height of new construction by restricting the actions of the city commission.  The proposed height restriction in that case reads as follows:

No amendment to the City's Land Development Code providing for an increase in the allowable height (as defined by the Land Development Code) of any structure (as defined by the Land Development Code) shall be adopted by the City Commission until such amendment is submitted to a vote of the electors by referendum as provided by Florida Statute S. 166.031 or by the City Charter. 
Rather than actually altering the height limitations in a manner that would impact the fulfillment of the objectives in the comprehensive land use plan, the St. Pete Beach proposed charter amendment merely establishes an internal operating or procedural rule regarding how changes to the comprehensive plan may be promulgated.   Consequently, rather than clashing with Chapter 163, the amendment was held to merely elaborate the process used to change the plan.   “Rather than conflicting with the statutory framework, the proposed City charter amendments complement it: they are the flip side of the proverbial coin.” St. Pete Beach, supra.
Preservation of the Status Quo

The principal purpose of a preliminary injunction is the preservation of the status quo.  See, Florida Land Company v. Orange County, 418 So.2d 370 (Fla. 5th DCA 1982), characterizing a temporary injunction as an extraordinary and drastic remedy whose purpose is to preserve the status quo pending final hearing.  That does not necessarily mean the cessation of all development activity, however, as the status quo, in this case, encompasses an ongoing process of development. It would be inconsistent with that purpose to terminate that process either by halting development completely or by permitting development to continue through the completion of the project.

In ascertaining how the status quo may be preserved, it is appropriate to consider that permitting the ongoing process of development to continue may tend to vest rights in the plaintiff, if not already vested, and ultimately preclude enforcement of the height limitation, if properly enacted.  Section 163.3167, Fla. Stat. (2005), determines the vesting of rights with respect to developments of regional impact.  Florida common law also provides that vested rights may be established if a property owner or developer has, “(1) in good faith reliance, (2) upon some act or omission of government, (3) made such a substantial change in position or has incurred such extensive obligations and expenses (4) that it would make it highly inequitable to interfere with the acquired right.” Monroe County v. Ambrose, 866 So.2d 707 (Fla. 3d DCA 2003).  
The Public Interest
The Court finds that the public interest will be served by the issuance of a preliminary injunction.   The temporary injunction permits the development to go forward to a limited extent and as consistent with Titusville’s Comprehensive Land Use Plan.   

Real estate development in accordance with the plan promotes its goals including, without limitation, the prevention of urban sprawl and the protection of the environment and the green fields and rural areas of Titusville.  The fulfillment of these legislatively approved goals serves the public interest.

The Bond
Rule 1.610(b), Florida Rules of Civil Procedure, provides that “[n]o temporary injunction shall be entered unless a bond is given by the movant in an amount the court deems proper, conditioned for the payment of costs and damages sustained by the adverse party if the adverse party is wrongfully enjoined.” “[T]he court must provide both parties the opportunity to present evidence as to the amount of an appropriate bond” at an evidentiary hearing.  Richard v. Behavioral Healthcare Options, Inc., 647 So.2d 976, 978 (Fla. 2d DCA 1994).
In the instant case, all the parties were given a full and fair opportunity to present evidence as to the amount of an appropriate bond.  In the event that the City is wrongfully enjoined from enforcement, then it may incur administrative and other costs to adjust its process of evaluating the project in accordance with the charter amendment and to commence enforcement of the building height limitation, which costs would not be expected reasonably to exceed the amount indicated in the bond required by this Order. 
The Attorney General

 
Where the instant plaintiff seeks a declaration that the proposed charter amendment is unconstitutional, in accordance with Section 86.091, Fla. Stat. (2005), the Attorney General of this State, “shall be served with a copy of the complaint and be entitled to be heard.”   In addition to service of the complaint, it is appropriate to require service of pleadings, motions and other papers, including notices of hearing, in order to effectuate the Attorney General’s entitlement to be heard as to the constitutionality of the charter amendment.  See, Mayo v. National Truck Brokers, Inc., 220 So.2d 11 (Fla. 1969);  Brown v. Butterworth, 831 So.2d 683 (Fla. 4th DCA 2002) and Mallory v. Harkness, 923 F. Supp. 1546, (S. D. Fla. 1996), affirmed 109 F.3d 771.
The Judgment

It is hereby ORDERED and ADJUDGED as follows:
1. The said Motion for Temporary Injunction filed by the plaintiff is granted, in part, and denied, in part, as set forth herein and is disposed by this Order.

2. The referendum shall remain on the ballot and the Supervisor of Elections is authorized and directed to count the referendum votes and to certify the count, as provided by applicable law.

3. Upon the plaintiff posting a ten thousand dollar ($10,000.00) surety bond, the City of Titusville is enjoined and prohibited from enforcing the building height limitation charter amendment, if same is approved by referendum, against the plaintiff’s riverfront development project, except as provided herein.
4. The foregoing injunction shall remain in effect only temporarily and until final judgment or until modified or dissolved by subsequent order of the Court.
5. The said bond shall be conditioned to pay costs and damages sustained by the City of Titusville if the City is wrongfully enjoined and the bond may be posted with the Clerk of Court.
6. Nothing herein requires the City of Titusville to issue building permits or grant final approval to the development or to otherwise perform any act which would cause or substantially contribute to the vesting of plaintiff’s right to develop the property without regard to the height restriction as set forth in the charter amendment.
7. Within 30 days of the date of this Order, the plaintiff shall serve, by original process, the Attorney General of the State of Florida with a copy of the complaint.

8. Contemporaneous with each future filing, the parties shall serve the Attorney General with any and all pleadings, motions and other papers filed herein, including without limitation, any notice of hearing.

9. The Attorney General shall be entitled to be heard with respect to the constitutionality of the proposed charter amendment.

10. Titusville River Watch is granted leave to schedule for hearing its request to intervene, upon due notice to the parties.
11. This Order disposes of only the plaintiff’s request for temporary injunctive relief and does not constitute a final or conclusive determination on the merits of any other issue.
12. This Court reserves jurisdiction to enforce, modify or dissolve the injunction, to enter final judgment and for all other purposes for which jurisdiction may be reserved.
Done and Ordered on October 19, 2006 in Chambers at the Brevard County Courthouse, Melbourne, Florida.







_______________________________




David E. Silverman







Acting Circuit Judge
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Attorneys for Plaintiff, Riverfront Developers, LLC

Cloney & Cloney, P.A.

Christopher C. Cloney, Esq.

John H. Evans, Esq.

City Attorney for Defendant, City of Titusville

Dwight W. Severs, Esq.
Counsel for Defendant, City of Titusville

Cobb & Cole, P.A.

C. Allen Watts, Esq.

Attorney for Defendant, Supervisor of Elections

Shari Wilson, Esq.

Supervisor of Elections

Fred D. Galey

Attorney for Titusville River Watch

Deborah Andrews, Esq.

Attorney General of the State of Florida
FULL TEXT OF PROPOSED AMENDMENT:  

[Article XV. GENERAL PROVISIONS GOVERNING DEVELOPMENT OF THE CITY 
add new section]
No new building height shall exceed 35 feet, nor shall any existing building be altered to cause it to exceed a building height of 35 feet.

 

(1)   “Building height” means the vertical distance from the elevation of the crown of the road of the nearest adjacent roadway at the center of the front of the building to the highest point of the coping of a flat roof, the deck line of a mansard roof, or the mean height level between eaves and ridge for hip, gable and gambrel roofs.
(2)   This height limit shall not apply to spires, belfries, cupolas, flagpoles, antennas, water tanks, fire towers, cooling towers, ventilators, chimneys, radio and television towers, or elevator hoist ways, not intended for human occupancy.
(3)   This height limit shall not apply to hospitals or to non-residential aerospace buildings.  “Aerospace” means the industry concerned with the design and manufacture of aircraft, rockets, missiles, spacecraft, satellites, space vehicles, space stations, space facilities, or components thereof, and equipment, systems, facilities, simulators, programs, and activities related thereto.
(4)   Buildings in existence, or with an approved construction permit on or before the effective date of this amendment, may be completed, repaired or rebuilt to a height not to exceed the previously existing height, within the same building footprint, subject to any other applicable state, federal or local laws.
(5)   This height limit is not intended to restrict or otherwise adversely affect a property owner’s vested rights under constitutional, statutory or common law.  If it is determined by a court of competent jurisdiction that a landowner has vested rights, the landowner can elect to proceed with development under the Land Development Code in effect on the date of the adoption of this amendment.
(6)   Those parts of any ordinances in conflict with this section are hereby repealed. This section becomes effective upon adoption.
ATTENTION:  PERSONS WITH DISABILITIES


Persons with a disability who need a special accommodation to participate in this proceeding should contact the Disability Coordinator at the Moore Justice Center, 2825 Judge Fran Jamieson Way, 3rd Floor, Viera, Florida 32940 at least five days prior to the proceeding.  Telephone (321) 633-2171.  TDD users only 1-800-955-8771














Delivered on ___________________________________


By U.S. Mail / Fax / Hand Delivery





______________________________________________


Mary T. Gabbard, Judicial Assistant


Telephone (321) 952-4703








�  Pursuant to Section 166.03(1), Fla. Stat. (2005), 10% of the registered voters are required to sign the petition for the referendum to be placed on the ballot.





� Titusville River Watch had not timely noticed for hearing its request to intervene, however, in order to ensure an adversary preliminary proceeding, Titusville River Watch was permitted to participate in the hearing.   Prejudice to either party from such participation was not specifically alleged or established.  The participation of Titusville River Watch appeared particularly appropriate as the charter amendment did not exempt government buildings and would, if approved and enforced, appear to limit the height of buildings constructed by the defendant, City of Titusville as well as those constructed by the plaintiff.  To that extent, the interest of both Riverfront Developers and the City of Titusville appear to be aligned.





�   The property is alleged to have been purchased at a price in excess of $10,000,000.


  


�   Different types of structures, including both commercial and residential, appear to be required to be constructed on RMU zoned land. 





�   According to his testimony, more than one third of the land will remain “green space.”


�  While such revisions were suggested by the Counterclaim filed by the City of Titusville, generally, it would  appear that the use of even well known Latin phrases such as “de facto,” “de jure,” “per diem,” “per se,” “pro se,” “status quo” and “pro rata” may tend to render the summary less clear and more subject to challenge.





�  Based upon the evidence adduced at the hearing, there appears to be a substantial argument to the effect that the height limitation is arbitrary and unreasonable, in part, because it “cannot be justified by any particular study” and “does not allow for the possibility of variance.”  Innkeepers Motor Lodge, Inc. v. City of New Smyrna Beach, 460 So.2d 379, 380 (Fla. 5th DCA. 1984)  As a result of the findings and conclusions set forth in this Order, however, it is not incumbent upon this Court to consider the numerous other grounds alleged for the invalidity and unconstitutionality of the proposed charter amendment.  


� That section provides, in part, that, “All land development regulations enacted or amended shall be consistent with the adopted comprehensive plan, or element or portion thereof. . . ”





� The imposition of height restrictions onto ordinances with different height requirements, whether characterized as a de facto repeal or merely an addition, constitutes an amendment of land use regulations within the meaning of Section 163.3194(1)(b).   As stated in Vacation Beach, “By ‘repealing’ the ordinances, the revised charter ‘amends’ them. See � HYPERLINK "http://web2.westlaw.com/find/default.wl?rs=WLW6.09&serialnum=1948107895&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=735&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida" \t "_top" �Wilson v. Crews, 160 Fla. 169, 34 So.2d 114 (1948)� (‘amendment’ of constitution repeals or modifies provisions in the constitution that are inconsistent with the amendment).” Vacation Beach, 852 So. 2d at 360.


	


� As observed by the Vacation Beach court a “land development regulation” is defined as “an ordinance enacted by a local governing body ····” Section � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=FLSTS163.3213&db=1000006&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida" \t "_top" �163.3213(2)(b), Fla. Stat. (2001). � An “ordinance” is legislative action of the governing body. � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=FLSTS166.041&db=1000006&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida" \t "_top" �Section 166.041(1)(a), Fla. Stat. (2001).” Vacation Beach, 852 So. 2d at 360. �“Governing body” in both Vacation Beach and the instant case is the city council. � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=FLSTS163.3164&db=1000006&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida" \t "_top" �Section 163.3164(9), Fla. Stat. � (2005).





�  The Court does not deem opinions by expert planners as to whether new construction under the charter amendment would promote urban sprawl, marginalize downtown Titusville, impair environmental protections, etc., in a manner incompatible with the accomplishment of the objectives of the Comprehensive Land Use Plan to be mere legal conclusions, as characterized by Titusville River Watch.


 


�   The Court finds each of the alternative bases, standing alone and without regard to the other, sufficient for the plaintiff to establish the element of a clear legal right and a substantial likelihood of success on the merits.   





�   Although this passage is instructive, the Winter Springs case addressed a collection of issues inapposite to the instant case including the county’s home rule powers, transfer of land use regulation, and the extension of land use designations set forth in the county’s comprehensive land use plan, rather than the city’s, to annexed rural lands.





�  In this context, the preservation of the status quo is analogous to the raising of a yellow flag during a NASCAR race.  The cars continue to round the track at slower speeds, but they maintain their relative positions.  Even within the same alignment a driver may sometimes be able to gain an advantage under the caution.  The process of development may be able to continue at a moderate pace under a temporary injunction, but it would not be the primary purpose of the injunction to advance the developer closer to the finish line. 
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