IN THE COUNTY COURT OF

THE EIGHTEENTH JUDICIAL CIRCUIT

IN AND FOR BREVARD COUNTY

STATE OF FLORIDA

STATE OF FLORIDA,




Plaintiff,

vs. 






Case No. 05-2006-MM-036738

MITCHELL E. QUALLS





Defendant.

____________________________________/

ORDER DENYING MOTION TO DISMISS


This cause came before the Court upon the defendant’s Motion to Dismiss alleging that there are no genuine issues of material fact which would establish a prima facie case of guilt against the Defendant.  The Court having reviewed the motion and the pleadings and having considered the arguments of counsel and having been otherwise advised in the premises, the Court makes the following findings of fact and conclusions of law. 
Introduction


The State has charged Mitchell E. Qualls “Qualls” with Trespass, claiming that he failed to heed several requests to leave the sidewalk in front of Wal-Mart.     Qualls moved to dismiss the Information pursuant to Fla. Rules of Crim. Proc. 3.190(c)(4) asserting that he was engaged in constitutionally protected speech at the time.   The motion asserts that there are no material disputed facts and that the undisputed facts do not establish a prima facie case against the Defendant.  The State subsequently filed a Traverse and Demurrer pursuant to Fla. Rules of Crim. Proc. 3.190(d) which alleged a dispute of material fact, particularly whether the premises in front of Wal-Mart were quasi-public property.

Findings of Fact

Qualls was arrested at approximately 3:42 p.m. on the front sidewalk of the Wal-Mart store located at 845 Palm Bay Road, West Melbourne, Florida, and charged with Trespass in violation of §810.08 of the Florida Statutes. 

The Defendant had set up a small table on Wal-Mart’s front sidewalk and was soliciting signatures for a constitutional amendment petition concerning a statewide tobacco education and prevention program and a constitutional amendment petition concerning the apportionment of legislative and congressional districts in Florida. 


Wal-Mart allows organizations such as Girl Scouts and the Salvation Army to use its front sidewalk for fundraisers or distribution of literature as long as the organization submits a written application and is approved in advance.  Wal-Mart does not allow “individuals or groups to solicit or distribute literature for political purposes…except where required by law.”


Qualls had not submitted an application nor otherwise sought approval from anyone associated with Wal-Mart to set up his table and solicit signatures on Wal-Mart’s front sidewalk.  There is a dispute as to whether the Defendant was asked by the Manager, Jeff Milz, and another employee to fill out an application. 


Qualls was repeatedly asked to leave by both Jeff Milz and Officer Hanson of the West Melbourne Police Department.  Officer Hanson proceeded to explain Wal-Mart’s policies regarding solicitation for political purposes and informed the Defendant that if he continued to refuse to comply with the demand to leave the premises he would be arrested.  Qualls again refused to leave and remained on the premises until he was arrested for Trespassing. 
Legal Analysis


 The case at hand represents a clash between two fundamental rights and, based upon available published opinions, seems to be one of that has not been explicitly resolved, in this context, by the courts of this state.  On the one hand, a property owner’s right to the use and enjoyment of his land is essential to the underpinnings of our society.   Conversely, one’s right to free speech and expression, one of our most cherished, basic rights, is enshrined in the First Amendment to the United States Constitution and in Article I, § 4 of the Florida Constitution.
   It is not within  the Court’s prerogative to merely select one right to prevail over the other, but rather a Court must balance these important interests in accordance with the pronouncements of the United States Supreme Court and as informed by the by other pertinent case law. 

The Constitution embodies both protections of private property rights and the right to free speech, however, the ongoing process of reconciling these rights preceded even the adoption of the Constitution.  The influential philosopher John Locke observed that private property existed under natural law prior to the creation of a political authority and thus, the principal purpose of government was the protection of “life, liberty and estate.”  Two Treatises on Government, Section 87, published in 1690.   As set forth in the Declaration of Independence, the founders’ conception of unalienable rights includes “life, liberty and the pursuit of happiness.”  Thomas Jefferson’s formulation encompasses an entitlement to possession of property free from arbitrary government confiscation, but this language imports a broader vision.   The Declaration of Independence – a document that represents the ultimate in non-conformist political speech – promises an opportunity for the enhancement of one’s existence and, implicitly, the opportunity for self-expression where that is essential to the pursuit of personal fulfillment. 

The First Amendment prohibits the enactment of laws abridging the freedom of speech, the right to peaceably assemble and to petition the government.   The essence of this provision is a restriction on governmental interference with an individual’s right to engage in free speech and expression.  It is clear that right should be upheld and vindicated when exercised upon public property where classic expressions of protected political speech have occurred.  See, for example State v. O'Daniels, 911 So.2d 247 (Fla.App. 3 Dist. 2005) striking down a city ordinance which restricted free speech by banning street performances and art vending everywhere in the city, with the exception of eleven locations.   The issue is less clear when that exercise occurs on private property.   While there are circumstances where those protections would apply to political speech on the premises of another, it would be inappropriate for this Court to extend First Amendment protections to immunize a trespasser engaged in self-expression on private property in a manner that goes beyond the founder’s intent.  Such an extension would offend the constitutional protections of an individual’s right to the full use and enjoyment of his or her land. 
In Lloyd v. Tanner, 407 U.S. 551, 92 S. Ct. 2219 (1972), the United States Supreme Court recognized as a general principle that the First Amendment protections do not extend to an individual wishing to engage in free speech or other political activity on private property without the permission of the property owner.  An issue that the Court addressed in Lloyd is whether commercial premises have taken on a different quality or character sufficient to warrant the application of First Amendment protections.  While the Court acknowledged that speech may be constitutionally protected in certain otherwise commercial settings, the Lloyd Court’s view did not depend on the volume of traffic or the size of the store.
Nor does property lose its private character merely because the public is generally invited to use it for designated purposes.   Few would argue that a free-standing store, with abutting parking space for customers, assumes significant public attributes merely because the public is invited to shop there.   Nor is size alone the controlling factor.  The essentially private character of a store and its privately owned abutting property does not change by virtue of being large or clustered with other stores in a modern shopping center. 407 U.S. at 569.

Although some courts interpreting Lloyd have held that, that in certain specific instances a private property owner may not restrict reasonable speech and petitioning, these cases have narrowly applied the extension to large shopping malls which were held to have become the functional equivalent of a town center or “defacto” municipality.
  

The Supreme Court in the case of Pruneyard Shopping Center v. Robins, 447 U.S. 74, 100 S.Ct. 2035 (U.S. 1980), held that where state constitutional provisions protect speech and petitioning, individuals are entitled to exercise such speech in a reasonable manner, even in shopping centers which are privately owned. Id.   In that case, the Court rejected the shopping center’s assertion of First Amendment right not to be compelled to permit his property to be used as a forum for the speech of others and held that the free speech provisions of the state constitution did not violate the private owner’s rights under the Fifth and Fourteenth Amendments of the United States Constitution.    

In PruneYard a major private shopping center that attracted more than 25,000 daily patrons was required to provide access to persons exercising their state constitutional rights to distribute pamphlets and ask passers-by to sign their petitions. Id., at 85, 100 S.Ct., at 2042.
   No Florida case of controlling authority has been cited to or found by this Court which interprets Article I, § 4 of the Florida Constitution to afford greater rights to free speech and to petition the government than those set forth in the First Amendment to the United States Constitution.  To the contrary, the Florida Supreme Court has held that, “The scope of the protection accorded to freedom of expression in Florida under article I, section 4 is the same as is required under the First Amendment.”  Department of Education v. Lewis, 416 So.2d 455, 461 (Fla.1982).
While Courts following the Pruneyard decision have held that an owner of “quasi-public” property may not use state trespass laws to exclude peaceful political activity the problem with such decisions, however, comes with the application of a concept which has yet to be extended beyond large shopping malls and has been distinguished by at least one Court in the case of a supermarket.  
In Publix Super Markets, Inc., v. Tallahasseans for Practical Law Enforcement, 2005 WL 3673662 (Fla. 2nd Circuit Ct., December 13, 2005), the Court held  with respect to a Publix store that, “the supermarket had the right to exclude persons who sought to use its private property for purposes other than shopping, including the solicitation of signatures on political initiatives.”  The Court reasoned that because cases which extended the First Amendment to places which took on a “state like” character have not involved a supermarket, individuals attempting to engage in free speech or political activity may only do so at the express consent of the store owner. Id.  The Court further held that the store was not being improperly discriminatory and did not waive its right to exclude certain groups from using space on the private property, nor convert its private property into a public forum, by granting permission to certain civic and educational groups to use space in or near the supermarket for civic purposes. 

The Defendant relies upon a recent decision from the Circuit Court of Florida in its appellate capacity which held that the Florida Constitution prohibited the Panama City Mall from using state trespass laws to exclude peaceful political activity. Wood v. State, 10 Fla. L. Weekly Supp. 298b (Fla. 14th Cir. Ct., Appellate, Judge Dee Dee Costello, February 26, 2003).   The instant defendant argues that Wal-Mart is one such quasi-public property, and therefore, that entity may not invoke state Trespass laws against a person exercising political speech that is conducted in a reasonable manner.    In Wood, the Court cited the case of State v. Woods, 624 So.2d 739 (1993) for the proposition that malls are considered to be private property with a quasi-public nature which must be open to the public on a nondiscriminatory basis. 
There are important differences between a shopping mall and a stand-alone commercial enterprise such as Wal-Mart.  Unlike shopping malls which are comprised of many different stores located in a single large privately-owned structure, Wal-Mart is a single store with various different departments located inside.   Major shopping malls appear to have become the virtual equivalent of a town center, in part, by virtue of individuals gathering to socialize in spacious common areas which have been designated, furnished and otherwise equipped to facilitate their congregation. Patrons of a typical mall may often be found sitting, relaxing and conversing on benches and in plazas located throughout the facility or socializing at the food court, a play area, the reflecting pool or at other amusements and attractions that provide an amiable venue for their discourse. 

Contrary to the conception of a town meeting place, individuals shopping at Wal-Mart may expect the convenience of being able to shop for multiple items expeditiously without traversing common gathering areas in order to patronize multiple stores.   It is true that Wal-Mart may not necessarily be a traditional “mom and pop” privately owned store, however it has not yet acquired the quality of a large shopping mall or other yet to be defined quasi-public property.  It is incumbent on this Court to be circumspect in making an unprecedented extension of such a fluid and broadly defined concept as “quasi-public property” to a medium sized shopping center such as Wal-Mart, particularly where such application may tend to erode the rights afforded to private property owners and the ability of such owners to use such property for the use it was lawfully dedicated.   
It is important to note further, that consistent with the ruling in Publix Super Markets, Inc., Wal-Mart’s granting of permission to organizations such as the Girl Scouts and the Salvation Army does not in effect waive its right to exclude certain groups from using its private property, nor does it convert the property into a public forum at which individuals may engage in rights afforded to them under both the First Amendment and the Constitution of Florida. 
Conclusion
Individuals are guaranteed a right to free speech and expression which may be limited by the government as to time, place, and manner.  Although the Court is sympathetic to those wishing to express their speech and deeply held political views in a place where they are most likely to be heard, the Court also recognizes that the right to free speech as granted by the Constitution is not absolute.   The Constitution guarantees a right to free speech, not that such speech will necessarily be heard in a place where it will be most persuasive.  Apart from concerns regarding the impairment of the rights of landowners, the effect of extensive government involvement in promoting and facilitating political speech in particular locations may ultimately lead to the dilution of First Amendment protections.  Government intervention to ensure that political speech would be heard and received in the workplace and in businesses may ultimately involve a level of control over that speech in a manner and to an extent not contemplated by our country’s founders. 

Judgment

It is hereby ORDERED and ADJUDGED that the said Motion to Dismiss is denied.

DONE and ORDERED this 13, June, 2006, at Chambers in the Brevard County Courthouse, Melbourne, Florida. 







_______________________________




David Silverman







Judge of the County Court

Copies to:

Office of the State Attorney
Brian Hohman, Esq.

Assistant State Attorney

Attorney for Defendant

Jeffrey Thompson, Esq.

ATTENTION:  PERSONS WITH DISABILITIES


Persons with a disability who need a special accommodation to participate in this proceeding should contact the Disability Coordinator at the Moore Justice Center, 2825 Judge Fran Jamieson Way, 3rd Floor, Viera, Florida 32940 at least five days prior to the proceeding.  Telephone (321) 633-2171.  TDD users only 1-800-955-8771














Delivered on ________________________________


By U.S. Mail / Fax / Hand Delivery





___________________________________________


Mary T. Gabbard,  Judicial Assistant








      �   Article I, Section 4, provides that, “the people shall have the right peaceably to assemble, to instruct their representatives, and to petition for redress of grievances.  


    �  See, � HYPERLINK "https://web2.westlaw.com/find/default.wl?rs=WLW6.06&serialnum=1979105559&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida" \t "_top" �Robins v. Pruneyard Shopping Ctr., 23 Cal.3d 899, 153 Cal.Rptr. 854, 592 P.2d 341 (Cal.1979)�, aff'd� HYPERLINK "https://web2.westlaw.com/find/default.wl?rs=WLW6.06&serialnum=1980116765&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida" \t "_top" �447 U.S. 74, 100 S.Ct. 2035, 64 L.Ed.2d 741 (1980)�; � HYPERLINK "https://web2.westlaw.com/find/default.wl?rs=WLW6.06&serialnum=1983108087&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=578&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida" \t "_top" �Batchelder v. Allied Stores International, Inc., 388 Mass. 83, 445 N.E.2d 590 (1983)�; New Jersey Coalition Against War In The � HYPERLINK "https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.06&referencepositiontype=S&serialnum=1994250683&fn=_top&sv=Split&tc=-1&findtype=Y&referenceposition=770&db=162&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida" \t "_top" �Middle East v. JMB Realty Corp., 138 N.J. 326, 650 A.2d 757, 770-71 (N.J.1994)�.


         � The decision was based, in part, on the fact that the shopping center, "may restrict expressive activity by adopting time, place, and manner regulations that will minimize any interference with its commercial functions." � HYPERLINK "https://web2.westlaw.com/find/default.wl?DB=708&SerialNum=1980116765&FindType=Y&ReferencePositionType=S&ReferencePosition=2042&AP=&fn=_top&rs=WLW6.06&mt=Florida&vr=2.0&sv=Split" \t "_top" �Id., at 83, 100 S.Ct., at 2042.�   In the instant case Wal-Mart regulates the number and location of those seeking to utilize the premises for charitable or non-profit activities through the application process in which Qualls apparently declined to participate.





� The foregoing findings and conclusions are based upon the Motion to Dismiss filed by the defendant and the Traverse and Demurrer filed by the state and do not preclude any evidentiary presentation that may be properly made before the jury at trial.  
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