IN THE COUNTY COURT OF

THE EIGHTEENTH JUDICIAL CIRCUIT

IN AND FOR BREVARD COUNTY

STATE OF FLORIDA

STATE OF FLORIDA,




Plaintiff,

vs.





    Case No. 05-2003-CT-033211-A
TONY JOE ISLEY,




Defendant,

____________________________________/

ORDER DENYING MOTION TO

SUPPRESS BLOOD EVIDENCE

This cause coming before this Court for hearing on the Motion to Suppress Blood Evidence filed by the defendant and the parties having appeared upon due notice and having adduced sworn testimony and evidence, subject to cross-examination, and the Court having received said sworn testimony and evidence and any stipulation of the parties, having considered the argument of counsel and their written memoranda and having been otherwise advised in the premises,
 The Court finds as a matter of fact and concludes as a matter of law, as follows.
Background


At approximately 1:00 am on September 30, 2003 Officer David Marcinik of the Palm Bay Police Department, while on routine patrol, observed a black Nissan automobile traveling eastbound on Palm Bay Road.  The Nissan made a wide right turn at the Troutman Boulevard intersection and Officer Marcinik proceeded to follow behind the vehicle.  The Nissan repeatedly jostled within the lane and ultimately drifted to the right and outside the lane, the vehicle’s tires going onto the grass shoulder of the road.  


As a result of the driving pattern, Officer Marcinik, an experienced DUI enforcement specialist and certified Drug Recognition Expert, perceived that the driver may be impaired and stopped the vehicle which was being driven by the defendant, Tony Joe Isley. 

Upon effecting the stop, the officer observed the speech, demeanor, odor and appearance of the defendant and analyzed the defendant’s performance of the Horizontal Gaze Nystagmus test and certain field sobriety exercises.  Based on Officer Marcinik’s analysis and observations, made in light of his training and experience, the officer placed the defendant under arrest on a charge of Driving Under the Influence (DUI).  


Neither the sufficiency of the grounds for the traffic stop nor the basis for the officer’s arrest of the defendant is at issue at this point and the facts pertinent to the instant Motion to Suppress are virtually undisputed.  

Following the defendant’s arrest, Officer Marcinik requested that he submit to an approved test of his breath to determine its alcohol content.  The officer advised him of the implied consent warning as required by Section 316.1932(1)(a)1a, Florida Statutes, but the defendant unequivocally and repeatedly refused to undergo the breath test.


The defendant was then transported in the police department’s mobile breath alcohol testing van to the nearby Palm Bay Community Hospital.  Completing a template document on a word processing computer program, Officer Marcinik then prepared an affidavit setting forth the probable cause for the defendant’s arrest.  The affidavit requested the issuance of a search warrant for the extraction of a sample of the defendant’s blood to test its alcohol content.  


Officer Marcinik then executed the affidavit and faxed it, together with a proposed search warrant, to the home of the undersigned judge. In response to a telephone inquiry as to whether the defendant suffered from any condition such as hemophilia or AIDS which may make the extraction of blood hazardous or medically inadvisable, Officer Marcinik indicated to the undersigned that based on information he had received, no such condition existed.


Thereafter, the undersigned judge executed the warrant and faxed it back to Officer Marcinik at the hospital.  A copy of the affidavit, the search warrant and the return filed by Officer Marcinik are attached to this Order as Exhibits “A”, “B” and “C”, respectively

Upon receiving the facsimile of the warrant, the officer caused a limited sample of the defendant’s blood to be extracted by a certified phlebotomist in accordance with the warrant.   The specimen was extracted without the consent of and over the objection of the defendant, but also without the application of any force other then the handcuff restraints.  The sample was extracted at 2:47 am, approximately one hour and forty-seven minutes after the traffic stop.  

The blood sample was refrigerated and preserved and was ultimately transmitted to and analyzed by the Florida Department of Law Enforcement laboratory in Orlando.  The blood was found to contain a certain amount of alcohol and the results of this blood test are sought to be suppressed by the instant motion.
Recusal and Rehearing

At the outset, the Court notes that even though it has been held that the issuance of a search warrant by a particular judge is not grounds to disqualify the judge,
  prior to conducting the motion hearing in this case, the undersigned judge offered to recuse himself from ruling on the motion.   The Court disclosed that the undersigned judge had previously expressed a tentative, academic view that the applicable law may not preclude the issuance of a search warrant.  Despite the disclosure, neither the defendant nor counsel for the State asked that the undersigned judge disqualify himself and both counsel specifically agreed for the undersigned judge to proceed to hear and decide the motion.


The Court has taken an unusual amount of time in deciding the motion.  At the conclusion of the motion hearing on January 29, 2004, the Court identified a central issue to be one of first impression in the State of Florida and requested written memoranda from counsel.   Those were received by the Court during the month of February, 2004.  


Upon reviewing the memorandum and conducting additional research, the Court, by a letter dated March 18, 2004, requested additional memoranda.
  The initial memoranda submitted by counsel did not include any analysis of out-of-state cases which have addressed similar issues.  The Court requested supplemental memoranda that would consider the reasoning and applicability of certain out-of-state cases.  Both of the supplemental responses were not received until May, 2004.   


Prior to issuing its ruling in August, 2004, the Court offered each counsel, in light of the passage of time, an opportunity for rehearing.   This was intended to address any concerns that the passage of time adversely affected the Court’s recollection or decision-making process.  The parties declined the offer for rehearing.
   
Issues


The issues to be decided surround the issuance and execution of the search warrant authorizing blood to be drawn from the defendant who is charged with DUI.  The issues are as follows:

1. 
Whether issuance of the search warrant was authorized pursuant to Section 933.02, Florida Statutes;

2. 
Whether the execution of the search warrant violated the defendant’s fourth amendment rights;

3. 
Whether Florida’s Implied Consent Law
 precludes issuance of the warrant; and, 

4. 
Assuming the search warrant was improperly issued, whether application of the exclusionary rule renders the test results inadmissible.

Search Warrant Statute

The authority to issue a search warrant is statutory.  Section 933.02(2)(a), Florida Statutes, specifies that a search warrant may properly issue, “[W]hen any property shall have been used”  as a “means to commit any crime” including any misdemeanor. See, Bordo, Inc. v. State, 627 So. 2d 561 (Fla.App. 4 Dist. 1993) for the proposition that the statute authorizes issuance of a search warrant for property that constitutes the means to commit a misdemeanor.


The statute uses the word “property”, a broad and flexible term that is not defined in the statute.  It is a term that should properly be construed in the context of the statute’s purpose of identifying items that are the proper subject of a search warrant.  In that sense, “property” does not exclude those substances that are naturally produced by the human body.  Human blood, whether it is being stored for later transfusion in a hospital refrigerator, being donated to a blood bank or flowing through the veins of an arrestee, is something tangible over which a person or entity may exercise ownership, which has value and which may be sold or transferred for consideration like other material objects.
 In those important respects, blood is indistinguishable from other fluid materials such as vodka, insulin or gasoline and like each of them may be seized, secured and subjected to chemical and other scientific analysis.
 The fact that it would require an invasive procedure to extract fluids from the human body does not alter the form or composition of human blood or make it any less suitable a subject for a search warrant.     

In the instant case, probable cause was established to believe that the defendant’s blood contained an excessive level of alcohol.
  The offense of DUI may be committed by driving with unlawful amount of blood alcohol alone, even without the impairment of one’s normal faculties.
  This Court concludes that blood constitutes property which, when infused with an excessive or unlawful alcohol level, is properly characterized as the means by which the offense of DUI is committed.  
Issuance and Execution of the Warrant

In the present case, the blood was drawn and the warrant was executed in a manner consistent with Schmerber v. California, 384 U.S. 757 (1966), the landmark precedent that recognized the extraction of blood constituted a seizure within the purview of the fourth amendment.  Schmerber held that a warrantless extraction of blood was not constitutionally impermissible provided: 1) there was a clear indication and reasonable cause to believe the defendant was driving under the influence of alcohol; and, 2) the blood is extracted in a reasonable manner by medical personnel pursuant to medically approved procedures.  See, Hendrix v. State, 843 So.2d 1003 (Fla.App. 1 Dist. 2003) review denied 851 So.2d 729, for a discussion of the balancing test utilized by Schmerber.

The Schmerber Court observed that while the fourth amendment applies to “intrusions into the human body,” an exception to the warrant requirement may be made where the evidence is being destroyed by the elimination of alcohol from the blood stream.
  The Court further observed that such a blood draw was commonplace and that for most people the procedure involves virtually no risk, trauma or pain when the blood is taken by a physician in a hospital environment according to accepted medical practices.  

In the instant case the level of force was specifically restricted by the language in the warrant that authorized, 

[a]ny reasonable force necessary to obtain said property from Tony Joe Isley, so long as said force does not endanger the safety of other patients, officers, hospital personnel in the Palm Bay Community Hospital or cause serious bodily injury to Tony Joe Isley.  

The formulation in the text of the warrant is even more restrictive than language merely reciting “reasonable force” in that it also required that the force does not endanger others. 
  In any event, as Mr. Isley was cooperative, without consenting to the extraction, only minimal force was required to control the movements of Mr. Isley and to execute the warrant.
  


There is no bright line rule for determining the reasonableness of execution which must be determined in accordance with the circumstances pertinent to each case.  As stated by the United States Supreme Court in U.S. v. Banks, 540 U.S. 31, 124 S.Ct. 521, 525 (2003),  

The Fourth Amendment says nothing specific about formalities in exercising a warrant's authorization, speaking to the manner of searching as well as to the legitimacy of searching at all simply in terms of the right to be "secure ... against unreasonable searches and seizures." Although the notion of reasonable execution must therefore be fleshed out, we have done that case by case, largely avoiding categories and protocols for searches. Instead, we have treated reasonableness as a function of the facts of cases so various that no template is likely to produce sounder results than examining the totality of circumstances in a given case; it is too hard to invent categories without giving short shrift to details that turn out to be important in a given instance, and without inflating marginal ones.

The Court in State v. Riggins, 348 So.2d 1209 (Fla.App. 4 Dist. 1977) found that the force used to extract the defendant’s blood (sitting on him and twisting his broken arm) was not permitted under the Implied Consent Law.  The Court in Cox v. State, 473 So.2d 778 (Fla.App. 2 Dist. 1985) found the police officer did not use excessive force to extract the defendant’s despite the officer’s threat to, “hit appellant over the head,” to obtain the blood sample.  Cox found that officer’s threat was intended to, “scare appellant or induce fear and secure submission.” Neither actual force such as that improperly employed by the police in Riggins nor threatened force as endorsed by Cox was utilized in the instant case.


Additional precautions with respect to procedure for drawing the blood were taken in this case.  The warrant limited the volume of blood to be drawn and required that it be extracted at a hospital by trained medical personnel in accordance with medically accepted procedure.
  Before signing the warrant, the judge made additional inquiry and received assurances that Mr. Isley did not suffer from any medical condition that would be aggravated by or that would tend to make him vulnerable to injury as a result of the extraction of a blood sample.
  The warrant contained a further limitation with respect to the time within which the blood could lawfully be obtained and provided that the blood may be drawn only, “until 4:00 a.m. on this date 9/30/03.”  If the warrant were not executed sufficiently close in time to the traffic stop to extrapolate the alcohol level at the time the defendant was driving, the test results may not be reliable.
 


The procedure utilized for extraction of the defendant’s blood in this case comports with the dictates of Schmerber and is not violative of the defendant’s fourth amendment rights.

Florida’s Implied Consent Law


The defendant has moved to suppress the test results asserting that issuance of the warrant is precluded by provisions of Florida’s Implied Consent Law.   Because the warrant was not authorized by law, the defense contends, the unlawful extraction of the defendant’s blood renders the test results inadmissible in evidence.


The defense position is that the Implied Consent Law, which specifies the circumstances that blood may be extracted from a person arrested for DUI, supercedes and invalidates any authority to issue a warrant under Section 933.02(2)(a).  The search warrant has been an important law enforcement tool since the early days of our republic.  It is not unreasonable to expect that if the Florida legislature had intended to significantly restrict the issuance of such warrants in this state, it would have done so explicitly.
  However, the Implied Consent Law makes no reference to blood draws conducted pursuant by search warrants and the restriction on the issuance of a blood draw warrants would be implicit, if it exists at all.


The Implied Consent Law authorizes the involuntary extraction of the defendant’s blood to determine its alcohol content under two distinct set of circumstances.  


The first is set forth in Section 316.1933(1), Florida Statutes, which requires that there be probable cause to believe that: 1) the defendant was driving under the influence of alcoholic beverages, any chemical substances, or any controlled substances; and, 2) the defendant’s driving has caused the death or serious bodily injury of a human being.


The other circumstance in which a police officer may obtain an involuntary blood sample is described in Section 316.1932(1)(c), Florida Statutes. The requirements for this section are: (1) reasonable cause to believe the person was driving under the influence of alcoholic beverages or chemical or controlled substances; (2) the person appears for treatment at a hospital, clinic or medical facility, and (3) the administration of a breath or urine test is impractical or impossible or the person is incapable of refusal due to unconsciousness or other mental or physical condition.


These provisions, removed from their context within the Implied Consent Law, would appear to preclude drawing a DUI defendant’s blood under any other circumstances.
   It has been held, however, that the circumstances set forth in the Implied Consent Law’s for the extraction of blood in DUI cases are not all-inclusive.   The Court in Slaney v. State, 653 So2d. 422 (Fla.App. 3 Dist. 1995) upheld the admission into evidence of blood extracted in a DUI case, without there being present either serious injury or the another qualifying circumstance as indicated in Sections 316.1933(1) or 316.1932(1)(c).  In Slaney, the defendant voluntarily consented to the extraction of a blood sample thereby obviating the protections set forth in the Implied Consent Law.  Consistent with the reasoning of Slaney, the extraction of a driver’s blood may be compelled despite the absence of the implied consent circumstances, provided that the issuance of a search warrant constitutes authority to compel the extraction that is independent of and not subordinate to the Implied Consent Law.  

Whether the Implied Consent Law bars search warrants for the extraction of blood in DUI cases is a matter of legislative intent. The law appears to embody and reconcile divergent public policies.  The Implied Consent Law affords Florida’s drivers protection from invasive warrantless extraction of blood samples
 while promoting traffic safety and endeavoring to reduce the incidence drunk driving.  

The law promotes traffic safety, in part, by facilitating the administration of scientifically reliable tests for blood or breath alcohol content to those arrested for DUI.   That purpose is manifest from the provisions penalizing the arrestee for refusing to undergo a breath alcohol test.  Subject to a hearing, the defendant’s driver’s license is suspended for 12 months on a first refusal and for 18 months on a subsequent refusal.
 The second or subsequent refusal may also be grounds for criminal prosecution.
   In an apparent effort to compel the arrestee to undergo the test, the law requires that he be advised of these adverse consequences.
  For those who resist that motivation and who would refuse the test and avoid potential incrimination arising from an adverse result, the law both penalizes them and endeavors to keep them off the road by suspending their driver’s licenses.
 

Florida’s Implied Consent Law which became effective on July 1, 1968 is widely viewed as a legislative response to the Schmerber Court’s limited approval of the warrantless extraction of blood.   The Implied Consent Law has been held to law to provide a higher level of protection to drivers than would be provided under the Schmerber interpretation of the fourth amendment.
 The Court in State v. McInnis, 581 So.2d 1370, 1374 (Fla.App. 5 Dist.), cause dismissed, 584 So.2d 998 (Fla.1991) articulated one underlying statutory goal, as follows:

One public policy reason for enacting such a statutory scheme [Florida's implied consent statutes] is the legislature's decision to extend to some motorists driving in Florida greater protection and rights of privacy than are provided by the state or federal constitutions.

The Court in Langford v. State, 816 So.2d 136 (Fla.App. 4 Dist. 2002) elaborated on the enhanced protection for Florida drivers observing that the implied consent statutes limit the power of the police to compel a breath, urine or blood sample and prescribes the exact methods for taking and testing those samples. These limitations and prescribed procedures represent, “higher standards for police conduct in obtaining samples of this nature from a DUI defendant than those required by the Fourth Amendment and are entirely permissible as a matter of state law.” Id at 139.

This higher level of protection has sometimes been characterized to as a “right to refuse testing”.  Sambrine v. State, 386 So2d 546, 548 (Fla. 1980).    Describing the driver’s ability to resist testing administered under the Implied Consent Law in terms of a “right” to refuse tends to marginalize the policy of promoting traffic safety.  It is more accurate to characterize the arrangement as an option to refuse, subject to adverse consequences, that may be exercised under limited circumstances.  See, State v. Young, 483 So.2d 31 (Fla.App. 5 1985) where the Court observed the “illogic” of maintaining the existence of a substantive right to refuse where the law requires the test be performed and penalizes the defendant for refusing.  The existence of such an option to refuse provide a breath or blood sample for a alcohol administered under the Implied Consent Law is not dispositive of the issue of whether the police may lawfully obtain a blood sample by means of a search warrant.  As stated in Creech v. U.S., 97 F.2d 390, 391 (C.C.A.5 Fla.  1938) with respect to a search warrant issued in Florida to gain access to an illegal liquor manufacturing operation, “The office of the writ is to authorize and make lawful that which legally could not have been done without its issuance.”  

The present case is distinguishable from such cases as Sambrine, McInnis, and Langford which rejected law enforcement’s warrantless the seizure of the driver’s blood.  Those cases did not extend that heightened level of protection beyond presumptively unreasonable warrantless searches and they did not address the key search warrant issues that are before this Court.  

Absent pertinent legislative history or appellate level precedent in this State, it appears to this Court that issuance of a search warrant is consistent with the statutory intent underlying the Implied Consent Law.  It enables law enforcement to acquire a blood alcohol test which is widely perceived to be more reliable than breath or urine tests while still providing, through the intervention and scrutiny of an impartial magistrate, a significantly higher level of protection from invasive and potentially dangerous blood extraction than Florida’s motorists had under the United States Constitution as interpreted by Schmerber.  
Implied Consent Laws of Other States


Although this is an issue of first impression in Florida, other state courts have reconciled their implied consent laws with the issuance of search warrants in DUI cases.  These cases were, of course, decided under the particular provisions of their state’s statutes.  To the extent those statutes and the policies underlying them are similar to the Florida Implied Consent Law, the Court finds the reasoning of these cases persuasive. 


The out-of-state case that is, perhaps, the most instructive with respect to the effect of an implied consent law on the issuance of search warrants to extract blood from allegedly intoxicated drivers is Brown v. State, 774 N.E.2d 1001, 1007 (Ind. App. 2002).  Brown is particularly valuable because it considered the public policy underlying the implied consent statute, derived the legislative intent in the absence of explicit legislative pronouncement and analyzed the cases that found implied consent laws to bar the issuance of warrants.   Brown addressed the traffic safety policy underlying the implied consent statute stating, 
The provisions of the implied consent law do not act either individually or collectively to prevent a law enforcement officer from obtaining a blood sample pursuant to a search warrant. Proscribing the use of a search warrant as a means of obtaining evidence of a driver's intoxication "would be to place allegedly drunken drivers in an exalted class of criminal defendants, protected by the law from every means of obtaining the most important evidence against them." Pena v. State, 684 P.2d 864, 869 (Alaska 1984) (Compton, J., dissenting).  Id at 1007.


Part of the reason why the Brown opinion so compelling is that the Brown Court came to grips with the absence of any provision of law either expressly permitting or preventing the issuance of warrants and it squarely dealt with the same legislative silence that pervades the Implied Consent Law in Florida.
  Brown reconciled that silence with the traffic safety purpose of the statute stating,   

The implied consent law does not reveal any intent of the legislature to create such a result. Prohibiting the use of a search warrant once a driver has refused to consent to a chemical test would be inconsistent with the implied consent law's underlying goal of protecting the public from the threat posed by the presence of drunk drivers on the highways. We decline to interpret the implied consent law's silence concerning search warrants as a prohibition against them. Id.

The Brown Court’s analysis of cases from other states led it to make a trenchant distinction which enhances the applicability of its rationale.  Brown noted a common expression among those cases holding that an implied consent statute precluded the issuance of warrants.  Those courts, Brown observed, were influenced by and/or cited explicit statutory provisions to the effect that upon a refusal of the requested chemical test, no test may be administered.  This language purported to specifically foreclose law enforcement officers from utilizing any other means to obtain a breath or blood sample from the driver – language that did not appear in the Indiana statute and, similarly, does not appear in the Florida Implied Consent Law.    
Brown cites numerous decisions from other states in support of her contention that Indiana's implied consent law should be interpreted to preclude law enforcement officers from obtaining a blood sample pursuant to a search warrant after a driver has refused to submit to a chemical test. However, each of the implied consent laws interpreted by the decisions Brown cites either currently or at one time specifically provided that when a driver refuses to consent to a chemical test, no test shall be given. See, e.g., State v. Adee, 241 Kan. 825, 740 P.2d 611, 614 (1987); State v. DiStefano, 764 A.2d 1156, 1161 (R.I.2000); State v. Hitchens, 294 N.W.2d 686, 687 (Iowa 1980). Accordingly, those courts were interpreting a provision or changes to a provision in their states' implied consent laws that specifically stated no test shall be given. Indiana's implied consent law, however, does not now nor has it previously contained such a provision to interpret. Indiana's implied consent law does not preclude the use of a search warrant once a driver has refused to submit to a chemical test. [Emphasis in original.] Id at 1007.


In Beeman v. State, 86 S.W.3d 613, 616 (Tex.Crim.App. 2002) the Texas Court of Criminal Appeals hearkened back to the original rationale underlying that state’s implied consent law.  The Beeman Court focused on the nature of implied consent and, in common sense, matter-of-fact language resonating with significance for the instant case ,stated that, 
The implied consent law does just that--it implies a suspect's consent to a search in certain instances. This is important when there is no search warrant, since it is another method of conducting a constitutionally valid search. On the other hand, if the State has a valid search warrant, it has no need to obtain the suspect's consent. 

. . . . 
The implied consent law expands on the State's search capabilities by providing a framework for drawing DWI suspects' blood in the absence of a search warrant. It gives officers an additional weapon in their investigative arsenal, enabling them to draw blood in certain limited circumstances even without a search warrant. But once a valid search warrant is obtained by presenting facts establishing probable cause to a neutral and detached magistrate, consent, implied or explicit, becomes moot.


The Court in Beeman engaged in an analysis of cases from other states that had considered the issue of whether their implied consent laws precluded the issuance of a warrant.  The court recognized a split of authority among the states and while acknowledging “a few states” have adopted a contrary position based upon the statutory policy of providing drivers greater protection from search and seizure, stated that,  

[w]e side with the other jurisdictions that hold that their implied consent statutes do not prevent the State from obtaining evidence by alternative constitutional means.  [FN16] 
 Id. 

The Court in Manko v. Root, 476 N.W.2d 776, 777, (Mich.App. 1991) advanced a rationale similar to that enunciated in Beeman, stating,  
When a blood sample is taken pursuant to a search warrant, the issue of consent is removed, and the implied consent statute is not applicable. The warrant procedure exists independently of the testing procedure set forth in the implied consent statute. Hempstead, at 353, 375 N.W.2d 445; [People v. Hempstead, 144 Mich.App. 348, 352-353, 375 N.W.2d 445 (1985)] People v. Snyder, 181 Mich.App. 768, 770, 449 N.W.2d 703 (1989); People v. Cords, 75 Mich.App. 415, 421, 254 N.W.2d 911 (1977).


The Court in State v. Smith, 134 S.W.3d 35, 40 (Mo.App. E.D. 2003) issued a  pointed statement upholding the issuance of search warrants for blood extraction in DUI cases.  The Missouri court was required to address the type of “no test shall be given” language described by Brown.
  Unlike the other cases cited in Brown, the Smith Court was untroubled by that language and reconciled the Missouri’s implied consent law with the statute authorizing the issuance of search warrants, stating that, 

The Missouri Implied Consent Law was enacted to codify the procedures under which a law enforcement officer could obtain bodily fluids for testing by consent without a search warrant. It provides administrative and procedural remedies for refusal to comply. Because it is directed only to warrantless tests authorized by law enforcement officers, it does not restrict the state's ability to apply for a search warrant to obtain evidence in criminal cases pursuant to section 542.276 RSMo (2000) or a court's power to issue a search warrant under section 542.266 RSMo (2000).  

The most recent case holding that an implied consent statute does not preclude the issuance of search warrants in DUI cases is State v. Shantie, 92 P.3d 746, 749 (Or.App. June 16, 2004).   However, Shantie also illustrates the difficulties in applying precedent decided under the statutes of other states.  Although one Oregon statute includes language to the effect that upon refusal, “no chemical test shall be given,”
 another statute precludes any construction of that passage which would, “limit the admissibility of competent, relevant blood test evidence in a DUII prosecution when obtained pursuant to a search warrant.”
 92 P.3d at 749. 

Similar limitations on the applicability of an out-of-state implied consent case may be found in Combs v. Com., 965 S.W.2d 161, 164 (Ky. 1998).  The Kentucky statutes included a “no test shall be given” provision,
 but the Kentucky legislature had also enacted a provision that specified the circumstances under which a search warrant may issue in a DUI case.
  Given that explicit limitation on the Court’s ability to issue a search warrant, the Combs Court, adopting the language used by the appellate court, held that, 


A search warrant may be issued in the case of DUI when a person is killed or suffers physical injury as a result of the incident in which the defendant has been charged. The natural corollary of this subsection is that a search warrant may not be issued in the case of a DUI when neither death nor physical injury results.  


However, Com. v. Morriss, 70 S.W.3d 419, 421 (Ky.  2002) engaged in a further analysis which appears to permit the issuance of search warrants outside of the Kentucky implied consent law.  Noting that the arrest of a defendant triggered the provisions of the Kentucky implied consent law and the legislative limitation on the issuance of search warrants, the Court in Morriss held that, absent such an arrest, compulsory blood draw may be accomplished, subject to fourth amendment requirements, in circumstances other than that those specified in the statute.
In Combs and Lopez [Com. v. Lopez, 3 S.W.3d 351 (Ky. 1999)] there was no death or physical injury. Where there is death or physical injury and the subject has been charged with a qualifying offense, if there is a refusal the statute applies and a search warrant may be obtained. However, where there is death or physical injury but no charge has yet been brought, 189A.105(2)(b) does not apply and traditional search and seizure principles control.  
Remedies


If the Implied Consent Law is construed to preclude the compulsory extraction of blood by search warrant in DUI cases, there are remedies available other than exclusion of the test results from evidence.  In Robertson v. State, 604 So. 2d 783 (Fla. 1992) the Florida Supreme Court held that blood tests are admissible in a criminal proceeding even when the administrative rules governing the tests have not been met, so long as the traditional scientific predicate set forth in Bender v. State, 382 So. 2d 694, 699 (Fla. 1980) has been satisfied.  Moreover, where the acquisition of the blood or breath sample is outside of the procedure set forth in the Implied Consent Law, the State would be deprived of the presumption of impairment that would arise at a designated blood or breath alcohol level under Section 316.1934(2), Florida Statutes.
 As stated in Cardenas v. State, 867 So.2d 384, 390 (Fla. 2004), “Admission of blood-alcohol evidence under the common law predicate does not trigger any presumption regarding impairment.” See also, Section 316.1934(3), Florida States, which provides that to be valid in a manner that permits the presumptions to apply, the blood test, “must have been performed substantially in compliance with methods approved by the Department of Law Enforcement and by an individual possessing a valid permit issued by the department for this purpose.”

The suppression of scientifically reliable evidence obtained by virtue of a search warrant would be an unusual application of the exclusionary rule.  Rather than deterring police misconduct, the exclusion of the blood test results would penalize diligent and conscientious action by police officers who pursue the acquisition of pertinent evidence by application to a neutral and detached magistrate – a means historically identified as providing a high degree of protection from unreasonable search and seizure.  In an oft-quoted passage that provides particular insight into the rationale for the exclusionary rule, the United States Supreme Court stated, 

The deterrent purpose of the exclusionary rule necessarily assumes that the police have engaged in willful, or at the very least negligent, conduct which has deprived the defendant of some right. By refusing to admit evidence gained as a result of such conduct, the courts hope to instill in those particular investigating officers, or in their future counterparts, a greater degree of care toward the rights of an accused.

State v. White, 660 So.2d 664, 666-67 (Fla.1995) (quoting United States v. Leon, 468 U.S. 897, 919, 104 S.Ct. 3405, 3418, 82 L.Ed.2d 677 (1984) (quoting Michigan v. Tucker, 417 U.S. 433, 447, 94 S.Ct. 2357, 2365, 41 L.Ed.2d 182 (1974))).


For an informative discussion of the limited purpose, scope and application of the exclusionary rule see, Shadler v. State, 761 So.2d 279 (Fla. 2000), the actual holding of which may have been affected by the subsequent enactment of Section 90.959, Florida Statutes (2003). 

The inapplicability of the exclusionary rule is distinct from the “good faith” exception to the exclusionary rule recognized in United States v. Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984). In Leon, the United States Supreme Court held that suppression of evidence was not required when police act in good faith on a warrant they have no reason to believe is invalid. The test for good faith is "whether a reasonably trained officer would have known that the search was illegal despite the magistrate's authorization." Leon, 468 U.S. at 923 n. 23, 104 S.Ct. 3405.  See, Johnson v. State, 872 So.2d 961 (Fla.App. 4 Dist. 2004).   The Leon exception is arguably applicable because this is a case of first impression.  However, an appellate determination that the warrant is not authorized under Section 933.02(2)(a) or is barred by the Implied Consent Law, may render the warrant so facially deficient as to preclude application of the Leon exception. See, Ingraham v. State, 811 So.2d 770 (Fla.App. 2 Dist. 2002).
Conclusion

The Court concludes that the search warrant issued in this case was statutorily authorized and neither the issuance of the warrant nor its execution violated the defendant’s rights under the fourth amendment to the United States Constitution.  The Court further concludes that in accordance with its legislative intent, Florida’s Implied Consent Law does not preclude the issuance of a search warrant for the extraction of blood in a DUI case, however, assuming that it does, the exclusion of the blood test results from evidence is not the appropriate remedy.  
Judgment


Therefore, based on the foregoing, it is hereby ORDERED and ADJUDGED that this Order replaces and supercedes the Order Denying Motion to Suppress Blood Evidence dated August 25, 2004 which is no longer operative; and,


It is further ORDERED and ADJUDGED that the said Motion to Suppress Blood Evidence is and the same shall be denied, except that the State shall be required to lay a traditional scientific predicate for the admission of the blood test results and shall not be afforded the presumptions of impairment set forth in Section 316.1934(2), Florida Statutes.
DONE and ORDERED this 7th day of September, 2004 at Chambers in the Brevard County Courthouse, Melbourne, Florida.







_______________________________




David E. Silverman







County Court Judge
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ATTENTION:  PERSONS WITH DISABILITIES


Persons with a disability who need a special accommodation to participate in this proceeding should contact the Disability Coordinator at the Moore Justice Center, 2825 Judge Fran Jamieson Way, 3rd Floor, Viera, Florida 32940 at least five days prior to the proceeding.  Telephone (321) 633-2171.  TDD users only 1-800-955-8771














� This Order corrects typographical and grammatical errors and clarifies certain matters in the Order Denying Motion to Suppress Blood Evidence dated August 25, 2004.


� See, Cano v. State, 2004 WL 1530497, 29 Fla. L. Weekly D1619 (Fla.App. 2 Dist. Jul 09, 2004), holding that absent additional circumstances, a judge issuing a search warrant is not disqualified from hearing a motion to determine the warrant’s validity.





� The Court commends both counsel for their professionalism and courtesy in this case and, in particular, for their response to the Court’s request for additional memoranda.





�  The parties declined rehearing on August 20, 2004, the Court announced its ruling orally that day and issued this written Order on August 25, 2004.  The Court also had the benefit of an audio-visual recording of the testimony and argument and substantial written memoranda.  See, Price v. State, 2004 WL 1621640, 29 Fla. L. Weekly D1680 (Fla.App. 4 Dist. Jul 21, 2004), for a discussion of when the delay in ruling may implicate due process concerns.   





� “Implied Consent Law” as used herein means Sections 316.1932, 316.1933 and 316.1934, Florida Statutes, collectively, and for the sake of clarity, “Implied Consent Law” shall be capitalized when that term is used in this Order.  





� Although not raised by the motion, the Court notes that nothing in law pertaining to search warrants precludes faxing the affidavit or the warrant.  The use of facsimile transmission appears to be consistent with Haire v. Florida Dept. of Agriculture and Consumer Services, 870 So.2d 774, 789 (Fla. 2004) which stated, 





In holding that the affixing of an electronic signature of a judge to a warrant is within the discretion of the issuing magistrate, the Fourth District reasoned that "[w]hen a judge issuing a warrant directs the use of an electronic signature, it is clear that the judge is attesting to the act of issuing the warrant." � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=735&SerialNum=2003078683&FindType=Y&ReferencePositionType=S&ReferencePosition=1059&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Haire, 836 So.2d at 1059-60.� [� HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=735&SerialNum=2003078683&FindType=Y&ReferencePositionType=S&ReferencePosition=1060&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Fla. Dep't of Agric. & Consumer Servs. v. Haire, 836 So.2d 1040 at 1059-1060 (Fla. App. 4 Dist. 2003)�] We agree with this reasoning, which is consistent with the general rule that in absence of a statute or rule prescribing the method of a signature, a signature may be validly affixed by a number of different means. 





Facsimile transmission of a copy of the warrant is an increasingly accepted practice which expedites the execution of time-sensitive warrants. See, Press One For Warrant: Reinventing The Fourth Amendment's Search Warrant Requirement Through Electronic Procedures, Justin H. Smith, Vanderbilt Law Review, October, 2002, page 1591.





� Section 672.316(5), Florida Statutes, declares the processing and distribution of, “whole blood, plasma, blood products, and blood derivatives for the purpose of injecting or transfusing the same, or any of them, into the human body,” to be a service rather than a sale subject to implied warranties of fitness and merchantability set forth in the Uniform Commercial Code.





� Cases from other states have referred to blood or a blood sample as a “tangible object” that would be the proper subject of a search warrant.  Determining the validity of an order for the defendant to undergo a blood test under the Federal Rules of Criminal Procedure, the Court in � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=345&SerialNum=1972104162&FindType=Y&ReferencePositionType=S&ReferencePosition=1043&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �United States v. Allen, 337 F.Supp. 1041, 1043 (E.D.Pa.1972)� held that, 





The opinion of the Court in � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=708&SerialNum=1966131595&FindType=Y&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Schmerber, supra, at 767-770, 86 S.Ct. 1826, 16 L.Ed.2d 908� leads to the conclusion that blood, hair and other bodily components are objects to be seized only through the warrant process or one of the recognized exceptions thereto.





	Blood was held to be tangible property subject to the provisions of a discovery rule in  � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=162&SerialNum=1982102186&FindType=Y&ReferencePositionType=S&ReferencePosition=1281&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �State v. Taylor, 438 A.2d 1279, 1281 (Me.1982)� and � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=602&SerialNum=1997204933&FindType=Y&ReferencePositionType=S&ReferencePosition=614&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �People v. King, 232 A.D.2d 111, 663 N.Y.S.2d 610, 614 (1997)� stated that, “a blood sample is not unlike other tangible property which can be subject to a battery of scientific tests.”  See also, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=227&SerialNum=1986133542&FindType=Y&ReferencePositionType=S&ReferencePosition=628&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �People v. Epps, 182 Cal.App.3d 1102, 227 Cal.Rptr. 625, 628 (1986)� but compare State v. Dearmas, 841 A.2d 659 (R.I. 2004).





� An excessive amount is either that which influenced the defendant to the extent his normal faculties were impaired or was more than 0.08.  See, footnote 10 below.





� See, Section 316.193(1), Florida Statutes, that states in pertinent part, 





A person is guilty of the offense of driving under the influence and is subject to punishment as provided in subsection (2) if that person is driving or in actual physical control of a vehicle within this state and:


	. . . .


The person has a blood-alcohol level of 0.08 or more grams of alcohol per 100 millileters of blood;





�  Robert H. McManus concluded in his comment entitled Florida’s “Implied Consent” Statute: Chemical Tests for Intoxicated Drivers, University of Miami Law Review, 1968, Vol. XXII, p.698, 727, that the statute, “seems preferable to the Supreme Court’s holding in Schmerber,” because it provides the motorist, “an alternative to undergoing a compulsory chemical test.”  For a more recent appraisal see, See, Vampire or Dinosaur: A Time to Revisit Schmerber v. California?, E. John Wherry, Jr., American Journal of Trial Advocacy, Spring 1996, page 503.





� The force authorized by the language in the warrant, even if excessive, would not appear to invalidate the warrant where no such force was employed in the execution.  Analogously, the determination as to whether compliance with the “knock and announce” rule is required is to be made at the time of the execution of the warrant. See, State v. Price, 564 So.2d 1239 (Fla.App. 5 Dist. 1990) and Braham v. State, 724 So.2d 592 (Fla.App. 2 Dist. 1998). 


    


� The State’s formulation of the facts reflects that the defendant “acquiesced” in the government authority and the blood draw.   Even if that characterization is accurate, such acquiescence is not the legal equivalent of objectively voluntary consent, which the defendant certainly did not give in this case.  See, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=735&SerialNum=2003399385&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Taylor v. State, 855 So.2d 1 (Fla. 2003)� and Miller v. State, 865 So.2d 584 (Fla.App. 5 Dist. 2004). 


      


� The search warrant authorized and directed that, “two 10 millileter vials of blood [shall be] drawn by licensed medical personnel or a licensed phlebotomist trained to do so, under medically reasonable circumstances” and reiterates that, “no more than two 10 millileter vials of blood,” shall be drawn.


 


� See also, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=735&SerialNum=1985140286&FindType=Y&ReferencePositionType=S&ReferencePosition=780&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Cox v. State, 473 So.2d 778, 780 (Fla.App. 2 Dist. 1985)� for a discussion of the procedure for drawing blood samples. 





� See, State v. Banoub, 700 So.2d 44, 45 (Fla.App. 2 Dist. 1997) wherein the Court held that,


We conclude that the delay of approximately four hours between the driving and the testing in this case is not unreasonable. Support for this conclusion can be found in the manner in which alcohol is metabolized by the body, as explained in � HYPERLINK "http://web2.westlaw.com/find/default.wl?SerialNum=1992058719&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Haas:� [� HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=735&SerialNum=1992058719&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Haas v. State, 597 So.2d 770 (Fla.1992)�]





[A] person's blood-alcohol content increases for a period of time after consumption and then begins to decrease as the alcohol is eliminated, principally through metabolism. See 2 Donald H. Nichols, Drinking/Driving Litigation § 23:03 (1985). Therefore, if a driver ingested alcohol shortly before he was arrested, it is at least possible that his blood-alcohol level might not yet have reached the prohibited level [when he was driving] even though it registered above that level when tested some time thereafter.





� A later enactment should not be construed to impliedly supercede an earlier statute, where they may be otherwise reconciled.  As stated in Flo-Sun, Inc. v. Kirk, 783 So.2d 1029, 1035-1036 (Fla. 2001),





Moreover, before making a determination that a subsequent statute has impliedly repealed one previously enacted, there should appear either a positive repugnancy between the two statutes or a clear legislative intent that the later act prescribes the only governing rule. See � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=735&SerialNum=1945106456&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Atkinson v. State, 156 Fla. 449, 23 So.2d 524 (1945)�.


� 


� Expressio unius est exclusion alterius is a maxim of statutory construction that may be perceived to suggest that the legislature’s omission of search warrants in the Implied Consent Law evinces an intent to preclude search warrants for the extraction of blood in DUI cases.  Black’s Law Dictionary, (West, 8th Ed.) defines this principle as, “A canon of construction holding that to express or include one thing implies the exclusion of the other, or of the alternative.”    Its usefulness as a proper guide to statutory construction was disparaged by � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=708&SerialNum=1983104350&FindType=Y&ReferencePositionType=S&ReferencePosition=690&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Herman & MacLean v. Huddleston, 459 U.S. 375, 386 n.23, 103 S.Ct. 683, 690 n. 23 (1983)�.   





	This Latin maxim applies only where it is indicative of legislative intent and it would be inapplicable if the legislature intended to catalog those circumstances where a warrantless blood draw was permitted in DUI cases.  	In Ideal Farms Drainage Dist. v. Certain Lands, 19 So.2d 234, 239 (Fla. 1944) the Court, rejecting the application of that maxim where it would defeat the legislative intent, stated that,





In construing statutes courts are required to look to the conditions of the country to be affected by an Act, as well as the purpose declared, so as to ascertain the intention of the Legislature, and will read all parts of the Act together. See � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=734&SerialNum=1930110803&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Amos v. Conkling, 99 Fla. 206, 126 So. 283.� Courts are required to construe statutes as they find them. The history, object and purpose of the Legislature, with the mischief to be remedied, may be considered in examining into the intention of the Legislature. See � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=734&SerialNum=1932110727&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Blount v. State, 102 Fla. 1100, 138 So. 2, 80 A.L.R. 830.� Laws affecting the public policy of a State or the general welfare should receive a liberal construction. See � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=734&SerialNum=1932111180&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Arnold Lumber Corp. v. Richardson, 105 Fla. 204, 141 So. 133.� Where two legislative Acts are repugnant to or in conflict with each other, the one last passed, being the latest expression of the Legislature, usually must control. See � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=734&SerialNum=1932110886&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Routh v. Richards, 103 Fla. 752, 138 So. 69�.





	See also, St. John v. Coisman, 799 So.2d 1110, 1113, n.3 (Fla.App. 5 Dist. 2001) citing Ideal Farms with approval.





� It is not the statutory purpose merely to exclude the admission of blood tests taken outside of the Implied Consent Law.  Indeed, where blood is extracted without state action for medical purposes, the results of such blood tests and even confidential medical records reflecting those results have been admitted into evidence.  See, Nimmons v. State, 814 So.2d 1153 (Fla.App. 5 Dist. 2002). 





� Section 322.2615, Florida Statutes.





� Section 316.1939, Florida Statutes.





� The required advice is set forth in Section 316.1932(1)(a)1a, for an approved breath test, in Section 316.1932(1)(a)1b, with respect to an approved urine test and Section 319.1932(1)(c) with respect to an approved blood test.  The advice, in substance, is as follows: 





The person shall be told that his or her failure to submit to [any lawful test of his or her breath] [any lawful test of his or her urine] [such a blood test] will result in the suspension of the person’s privilege to operate a motor vehicle for a period of 1 year for the first refusal, or for a period of 18 months if the driving privilege of such person has been previously suspended as a result of a refusal to submit to such a test or tests, and shall also be told that refusal to submit to a lawful test of his or her [breath][urine][blood], if his or her driving privilege has been previously suspended for refusal to submit to a lawful test of his or her breath, urine, or blood, is a misdemeanor.





� Consistent with that purpose, the criminal offense of driving while license suspended has graduated penalties as set forth in Section  322.34, Florida Statutes, and may ultimately result in the offender being classified as an habitual traffic offender under Section 322.264, Florida Statutes.  





� Although � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000006&DocName=FLCNART1S12&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Article I, Section 12 of the Florida Constitution� which provides that the right to be free from unreasonable searches and seizures "shall be construed" in accordance with the United States Supreme Court’s interpretation of the fourth amendment to the United States Constitution, that does not preclude the legislature from providing greater statutory protection to Florida citizens. Langford, infra.





� The opinion in Brown also addresses the maxim of statutory construction, expressio unius est exclusio alterius, stating, “The maxim is to be used only as an aid in arriving at the legislative intent. � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=578&SerialNum=1980142758&FindType=Y&ReferencePositionType=S&ReferencePosition=1324&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Sue Yee Lee v. Lafayette Home Hosp., Inc., 410 N.E.2d 1319, 1324 (Ind.Ct.App.1980)�. It is not to be followed blindly with the effect of overriding or defeating clear legislative intent. � HYPERLINK "http://web2.westlaw.com/find/default.wl?SerialNum=1980142758&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Id.�”  774 N.E.2d at 1006.


� Footnote 16 in the Beeman opinion cited the following cases as holding that their state’s implied consent laws do not preclude the issuance of warrants: � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=595&SerialNum=1995195622&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �People v. Sloan, 450 Mich. 160, 538 N.W.2d 380 (1995)�, overruled on other grounds, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=595&SerialNum=1999142075&FindType=Y&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �People v. Wager, 460 Mich. 118, 594 N.W.2d 487 (1999)�; � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=595&SerialNum=1987043234&FindType=Y&ReferencePositionType=S&ReferencePosition=428&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �State v. Zielke, 137 Wis.2d 39, 403 N.W.2d 427, 428 (1987)�.


 


� � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST577%2E041&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �Section 577.041�, RSMo (2000), begins in paragraph 1, as follows:





If a person under arrest, or who has been stopped pursuant to subdivision (2) or (3) of subsection 1 of � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST577%2E020&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �section 577.020�, refuses upon the request of the officer to submit to any test allowed pursuant to � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST577%2E020&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �section 577.020�, then none shall be given and evidence of the refusal shall be admissible in a proceeding pursuant to � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST565%2E024&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �section 565.024� or � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST565%2E060&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �565.060, RSMo�., or � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST577%2E010&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �section 577.010� or � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST577%2E012&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �577.012�.





� � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000534&DocName=ORSTS813%2E100&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �ORS 813.100(2)�, provides: 





No chemical test of [a person arrested for DUI] shall be given . . . if the person refuses the request of a police officer to submit to the chemical test after the person has been informed of consequences and rights as described under � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000534&DocName=ORSTS813%2E130&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �ORS 813.130�.





� � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000534&DocName=ORSTS813%2E320&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �ORS 813.320(2)� provides:





The provisions of the implied consent law shall not be construed by any court to limit the introduction of otherwise competent, relevant evidence of the amount of alcohol in the blood of a defendant in a prosecution for driving while under the influence of intoxicants if:


. . . 


(b) The evidence is obtained pursuant to a search warrant.





� � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000010&DocName=KYSTS189A%2E105&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �KRS 189A.105(1)� states that, 





 No person shall be compelled to submit to any test or tests specified in � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000010&DocName=KYSTS189A%2E103&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �KRS 189A.103�. . . 





� � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000010&DocName=KYSTS189A%2E105&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �KRS 189A.105(2)(b)� declares that, 





Nothing in this subsection shall be construed to prohibit a judge of a court of competent jurisdiction from issuing a search warrant. . . requiring a blood test. . . of a defendant charged with a violation of � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000010&DocName=KYSTS189A%2E010&FindType=L&AP=&RS=WLW4.08&VR=2.0&FN=_top&SV=Split&MT=Florida" \t "_top" �KRS 189A.010�. . .  when a person is killed or suffers physical injury. . . as a result of the incident in which the defendant has been charged. 





� Section 316.1934(2) sets forth presumptions regarding impairment, subject to the consideration of other evidence.  The presumptions, briefly paraphrased, provide that given a blood or breath alcohol of: (a) 0.05 or less – defendant presumed not to be under the influence of alcohol to the extent his normal faculties were impaired; (b) more than 0.05 but less than 0.08 – no presumption; and, (c) 0.08 or more – prima facie evidence that defendant is under the influence of alcohol to the extent that his normal faculties were impaired.
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